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[ B-181237 J 


Officers and Employees—Hours of Work—Forty-Hour Week— 
First Forty-Hour Basis—Overtime and Traveltime—Couriers 


Diplomatic couriers have a basic workweek consisting of the first 40 hours of 
duty performed. Consequently they do not have a regularly scheduled adminis- 
trative workweek within the meaning of 5 U.S.C. 5542(b)(2)(A) and their 
time spent in travel status away from their official duty station does not qualify 
as hours of employment or work by virtue of that provision. 


Compensation—Traveltime—Entitlement—Couriers 


Diplomatic couriers’ travel with pouch-in-hand is travel involving the per- 
formance of work while traveling and is, therefore, hours of employment or 
work under 5 U.S.C. 5542(b) (2) (B). But their travel is not carried out under 
arduous conditions within the meaning of that provision since such travel is 
that imposed by unusually adverse terrain, severe weather, etc., and does not 
include travel by common carriers, including airlines. 


State Department—Employees—Couriers—Hours of Work— 


Dead Head Travel 


On and after the effective date of the amendment to 5 U.S.C. 5542(b), Jan- 
uary 15, 1968, diplomatic couriers’ officially ordered or approved “dead head” 
travel qualifies as hours of employment or work as travel incident to travel 
that involves the performance of work while traveling. It is not necessary to 
determine whether their travel results from an event which could not be 
scheduled or controlled administratively because they are being credited with 
all officially ordered and approved actual travel time as pouch-in-hand time 
or “dead head” time. 


State Department—Employees—Couriers—Layover Time 


The addition of up to 6 hours of layover time on split work days to the definition 
of hours or employment or work for diplomatic couriers, while not specifically 
authorized by statute or Civil Service Commission regulation, does not appear 
to be an unreasonable exercise of administrative discretion since the “usual 
waiting time” which interrupts travel has been held to be compensable. Accord- 
ingly this Office interposes no objection to the inclusion of this layover time 
in hours of employment from the date it was added to the definition of hours of 
work on May 24, 1971. 


Compensation—Premium Pay—Sunday Work Regularly Sched- 
uled—Couriers 


The workweek of diplomatic couriers consists of the first 40 hours of employment 
or work in an administrative workweek beginning on Sunday. Therefore, work 
performed by them on Sunday falls within their basic workweek and although 
not regularly scheduled in the usual sense, may be compensated at Sunday 
premium rates up to 8 hours on and after the first day of the first pay period 
beginning after July 18, 1966, the effective date of the law authorizing such 
premium pay. 


In the matter of Nathaniel R. Ragsdale—diplomatic courier—hours 
of employment in travel status, November 1, 1977: 


Mr. Nathaniel R. Ragsdale, a diplomatic courier employed by the 
Department of State, by a letter received here on May 28, 1975, has 
requested reconsideration of our decision Matter of Nathaniel R. 
Ragsdale, B-181237, April 15, 1975. That decision reconsidered and 
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modified the December 18, 1967, disallowance of his claim, Z-2344983, 
for overtime and night differential for the period July 24, 1966, to 
March 17, 1967. Mr. Ragsdale specifically appeals for a modification 
of the term “hours of work” as applied to his case. 

After the decision was rendered Mr. Ragsdale filed two additional 
claims. The first claim, received on April 22, 1975, is for overtime 
and night differential for the period July 4, 1965, to July 2, 1966, 
which had been originally filed with the Department on Septem- 
ber 7, 1966. The second claim, received on April 30, 1975, is for Sun- 
day premium pay for the period November 18, 1973, to January 18, 
1974. Our Claims Division referred the second claim to the Depart- 
ment on May 16, 1975. The Department advises that the claimant has 
not furnished sufficient information for it to act on that claim. Sub- 
sequently, Mr. Ragsdale filed his request for reconsideration of Rags- 
dale, supra, and a claim for overtime, night differential, and Sunday 
premium pay since 1955. 

The facts and circumstances giving rise to this case are set forth 
in the earlier decision and will be repeated here only to the extent re- 
quired for our decision. Prior to January 1, 1967, couriers’ time and 
attendance was recorded on the basis of a “workweek” of five 8-hour 
days which did not reflect the irregular hours they actually worked. 
Some weeks they worked more than 40 hours, more often they worked 
less than 40 hours. They did not receive premium compensation be- 
cause the Department considered that they received compensatory 
time off in the weeks they worked less than 40 hours and that such 
time off compensated them for the hours in excess of 40 which they 
worked in other weeks. Moreover they were given two additional 
pay grades to compensate for their irregular hours and extensive 
travel. 

Effective January 1, 1967, the Department established the first 40 
hours of work performed within 6 consecutive days of the administra- 
tive workweek as the basic workweek for couriers, applied the pre- 
viously adopted definition of “hours of work” as pouch-in-hand 
time plus time spent on administrative duties, and began paying over- 
time on this basis. Their administrative workweek has been estab- 
lished as Sunday through Saturday. Work performed on the seventh 
day is treated as overtime. 

Insofar as is here pertinent the prior Ragsdale decision held in 
substance that: (1) the Department’s definition of “hours of work” 
was proper for the time in question, July 24, 1966, to March 17, 1977, 
because time spent in travel status other than with pouch-in-hand 
or in the performance of administrative duties did not meet the re- 
quirement of the governing statute for hours of employment; (2) 
that practices of the Department prior to January 1, 1967, relating 





Comp. Gen.] DECISIONS OF THE COMPTROLLER GENERAL 45 


to a “regularly scheduled 5-day 40 hour basic workweek” without 
regard to actual hours worked and compensatory time off were im- 


proper and that Mr. Ragsdale was entitled to be compensated at over- 
time rates for hours of work in excess of 40 in a week less the value 
of the compensatory time off he received in lieu of that overtime; and 
(3) that since Mr. Ragsdale was required on a habitual and recurrent 
basis to perform work at night he was entitled to night differential 
for hours of work between 6 p.m. and 6 a.m. 

Subsequently the Department modified the definition of “hours 
of employment or work” to include, in addition to pouch-in-hand time 
and time spent on administrative duties, “dead head” flight time with- 
out pouch when officially ordered or approved, and, effective May 24, 
1971, layover time of not to exceed 6 hours between arrival and depar- 
ture on split work days, i.e., when two separate trips or two separate 
segments of the same trip are scheduled within a single calendar day. 
Since couriers are full time employees, they are paid for at least 40 
hours each week even though they may not actually accumulate that 
many hours of work. 

The file indicates that the Department is presently paying properly 
documented overtime, night differential, and Sunday premium pay 
on the basis of this definition. Further, it has expressed its willingness 
to pay claims for this premium compensation for prior periods, if they 
are adequately supported and otherwise proper, on the basis of what- 
ever definition is found to be applicable. 

Mr. Ragsdale takes exception to both the original and revised defi- 
nitions. It appears to be his contention, based primarily on his inter- 
pretation of the governing statutes, with their implementing regula- 
tions, and 47 Comp. Gen. 607 (1968), that all hours spent by diplo- 
matic couriers in travel status away from their official posts of duty, or 
at least 16 hours per day, are hours of employment or hours of work and 
are, therefore, compensable at regular or premium rates of pay. More- 
over, he appears to view the changes in the definition as indications 
that the prior determinations were erroneous. 

Before proceeding further it should be pointed out that, since Mr. 
Ragsdale’s claim reaching back to 1955 was received in the General 
Accounting Office on May 28, 1975, that portion which accrued before 
May 28, 1965, is forever barred even if otherwise valid. None of his 
earlier claims covered periods prior to this latter date. See section 71a 
of title 31, United States Code, which during the period herein in- 
volved, provided in pertinent part as follows: 

(1) Every claim or demand (except a claim or demand by any State, Terri- 
tory, possession or the District of Columbia) against the United States cognizable 
by the General Accountng Office under sections 71 and 236 of this title shall be 
forever barred unless such claim, bearing the signature and address of the claim- 


ant or of an authorized agent or attorney, shall be received in said office within 
ten full years after the date such claim first accrued * * *. 
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As to that portion of the claim not barred by statute, the central 
issue is, as previously indicated, what constitutes “hours of employ- 
ment or work” while in travel status. The law governing this issue, 
first enacted by the Federal Employees Pay Act Amendments of 1954, 
September 1, 1954, ch. 1208, 68 Stat. 1110, and reenacted without sub- 
stantive change by Public Law 89-554, September 6, 1966, 80 Stat. 486, 
as section 5542(b) (2) of title 5, United States Code, originally read as 
follows: 


Time spent in a travel status away from the official-duty station of an em- 
ployee is not hours of employment unless— 

(A) the time spent is within the days and hours of the regularly scheduled 
administrative workweek of the employee, including regularly scheduled over- 
time hours; or 

(B) the travel involves the performance of work while traveling or is carried 
out under arduous conditions. [Italic supplied. ] 


Effective January 15, 1968, item (B) of the foregoing provision was 
amended by section 222(a) of Public Law 90-206, December 16, 1967, 
81 Stat. 641, so that it now reads as follows: 

(B) the travel (i) involves the performance of work while traveling, (ii) is 
incident to travel that involves the performance of work while traveling, 


(iii) is carried out under arduous conditions, or (iv) results from an event 
which could not be scheduled or controlled administratively. 


To construe 5 U.S.C. 5542(b) (2) it is necessary to refer to some of 


the provisions of 5 U.S.C. 6101 which are as follows: 


(a) (2) The head of each Executive agency, military department, and of the 
government of the District of Columbia shall— 

(A) establish a basic administrative workweek of 40 hours for each full- 
time employee in his organization ; and 

(B) require that the hours of work within that workweek be performed within 
a period of not more than 6 of any 7 consecutive days. 

(8) Except when the head of an Executive agency, a military department, 
or of the government of the District of Columbia determines that his organiza- 
tion would be seriously handicapped in carrying out its functions or that costs 
would be substantially increased, he shall provide, with respect to each em- 
ployee in his organization, that— 

(A) assignments to tours of duty are scheduled in advance over periods of not 
less than 1 week; 

(B) the basic 40-hour workweek is scheduled on 5 days, Monday through 
Friday when possible, and the 2 days outside the basic workweek are consecu- 
tive; 

(C) the working hours in each day in the basic workweek are the same ; * * * 

s a + +o as a . 


(b) (2) To the maximum extent practicable, the head of an agency shall sched- 
ule the time to be spent by an employee in a travel status away from his official 
duty station within the regularly scheduled workweek of the employee. 

Implementing regulations and instructions issued by the Civil Serv- 
ice Commission pursuant to 5 U.S.C. 5548 and 6101(c) are pub- 
lished in books 550 and 610 of Federal Personnel Manual Supplement 
990-2. The regulations also appear in parts 550 and 610 of title 5, Code 
of Federal Regulations. These regulations provide in pertinent part as 
follows: 
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5 C.F.R. 610.102 Definitions. 

In this subpart: 

(a) Administrative workweek means a period of 7 consecutive calendar days 
designated in advance by the head of an agency under section 6101 of title 5, 
United States Code. 

(b) Regularly scheduled administrative workweek, for full-time employees, 
means the period within an administrative workweek, established in accordance 
with section 610.111, within which these employees are required to be on duty 
regularly. For part-time employees, it means the officially prescribed days and 
hours within an administrative workweek during which these employees are re- 
quired to be on duty regularly. 

(ec) Basic workweek, for full-time employees, means the 40-hour workweek 
established in accordance with section 610.111. 

5 C.F.R. 610.111 Establishment of workweeks. 

(a) The head of each agency, with respect to each group of full-time employees 
to whom this subpart applies, shall establish by regulation : 

(1) A basic workweek of 40 hours which does not extend over more than six of 
any seven consecutive days. Except as provided in paragraphs (b) and (c) of 
this section, the regulation shall specify the calendar days constituting the basic 
workweek and the number of hours of employment for each calendar day included 
within the basic workweek. 

(2) A regularly scheduled administrative workweek which consists of the 40- 
hour work basic workweek established in accordance with subparagraph (1) of 
this paragraph, plus the period of overtime work, if any, regularly required of 
each group of employees. 


Except as provided in paragraphs (b) and (c) of this section, the regulation, for 
purposes of leave and overtime pay administration, shall specify by calendar days 
and number of hours a day the periods included in the regularly scheduled ad- 
ministrative workweek which do not constitute a part of the basic workweek. 

(b) When it is impracticable to prescribe a regular schedule of definite hours of 
duty for each workday of a regularly scheduled administrative workweek, the 
head of an agency may establish the first 40 hours of duty performed within a 
period of not more than 6 days of the administrative workweek as the basic 
workweek, and additional hours of officially ordered or approved duty within the 
administrative workweek are overtime work. 

The first question to be answered is whether, as Mr. Ragsdale con- 
tends, all diplomatic couriers’ time in travel status, with the exception 
of 8 hours per day for eating and sleeping, qualifies as hours of em- 
ployment or work, without regard to whether they are actually travel- 
ing or performing duties, because it is time spent within the days and 
hours of the regularly scheduled administrative workweek within the 
meaning of 5 U.S.C. 5542(b) (2) (A). In other words, it appears to be 
Mr. Ragsdale’s view that diplomatic couriers have a regularly sched- 
uled administrative workweek which is one and the same as their 7 day 
administrative workweek of Sunday through Saturday. We are unable 
to find support for this position. 

It is evident from the foregoing that diplomatic couriers now have 
and, in fact, always have had a basic workweek consisting of the first 
40 hours of duty performed within a period of not more than 6 days of 
the administrative workweek, although it may not have been identified 
as such prior to January 1, 1967. See earlier Ragsdale decision. A first 
40 hour workweek is established when it is impracticable to prescribe 
a regular schedule of definite hours of duty for each work day of a reg- 
ularly scheduled administrative workweek. 5 C.F.R. 610.111(b). Con- 


253-411 O- 78 -2 
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sequently couriers do not have a regularly scheduled administrative 
workweek within the meaning of 5 U.S.C. 5542(b) (2) (A) and their 
time spent in travel status away from their official duty station is not 
hours of employment or work by virtue of that provision. Similarly, 
they do not fall within the purview of 5 U.S.C. 6101(b) (2) which pro- 
vides that to the maximum extent practicable time to be spent in travel 
status shall be scheduled within the regularly scheduled workweek. 

Next there must be considered 5 U.S.C. 5542(b) (2) (B). This pro- 
vision applies only to officially ordered or approved travel and only 
to actual travel time plus the usual waiting time which interrupts the 
travel—not to all time in travel status for which per diem may be pay- 
able. See 47 Comp. Gen. 607, 610 (1968) ; Federal Personnel Manual 
Supplement 990-2, Book 550, subchapter S1-3b(2) (c) (ii) and (iii). 
Prior to January 15, 1968, as previously indicated, this provision of 
law permitted only those hours spent in actual travel involving the 
performance of work while traveling or those spent in actual travel 
carried out under arduous conditions to be counted as hours of employ- 
ment. Couriers’ travel with pouch-in-hand qualifies as travel involving 
the performance of work while traveling and it appears they have been 
given full credit for this time. 

Arduous conditions, as used in the statute, are conditions which im- 
pose a substantial burden on the traveler beyond that normally asso- 
ciated with travel, such as those imposed by unusually adverse terrain, 
severe weather conditions, and remote sites inaccessible by the ordinary 
means of transportation. Absent some very unusual circumstances, 
travel by motor vehicle over hard surfaced roads or by common car- 
rier, including airlines, is not travel under arduous conditions, even 
though it may occur at night, continue over an extended period of time, 
and involve some risks. 52 Comp. Gen. 702 (1973) ; 41 id. 82 (1961) ; 
B-179003, August 24, 1973. Therefore diplomatic couriers’ travel is not 
travel under arduous conditions within the meaning of 5 U.S.C. 
5542 (b) (2) (B). 

In view of the foregoing it is our opinion that the earlier definition 
of hours of work employed by the Department and adopted in our 
prior Ragsdale decision—pouch-in-hand time plus time spent in the 
performance of administrative duties—complied with the law prior to 
its amendment and credited couriers with all hours of work for which 
they were entitled to receive regular or premium pay, although they 
may have been entitled to receive per diem in lieu of subsistence for 
additional periods. 

The amendment effective January 15, 1968, provided two additional 
situations in which actual traveltime is to be construed as hours of em- 
ployment or hours of work—travel incident to travel that involves the 
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performance of work while traveling and travel resulting from an 
event which could not be scheduled or controlled administratively, 5 
U.S.C. 5542(b) (2) (B) (ii) and (iv). However, it should be empha- 
sized that the added provisions, like (i) and (iii), apply only to actual 
traveltime and not to all time during which an employee may be in a 
travel status away from his official station. The “off duty” periods of 
Atomic Energy Commission escorts, the personnel involved in 47 
Comp. Gen. 607, supra, which were held to be compensable as hours of 
employment or work because they were incident to travel which in- 
volved the performance of work while traveling, were “off duty” peri- 
eds while traveling in especially equipped motor, rail, or air vehicles. 
They were “captive” with the shipment on the vehicle. 41 Comp. Gen. 
8, 10 (1961). Their time spent not working and not traveling was held 
to be noncompensable. Similarly, diplomatic couriers’ officially ordered 
or approved actual traveltime without pouch—in-hand, “dead head” 
time, to pick up or to return after delivery of a pouch appears to be 
compensable under 5 U.S.C. 5542(b) (2) (B) (ii). See B-178458, June 
22, 1973, and Federal Personnel Manual Supplement 990-2, Book 550, 
subchapter S1-3b(2) (c) (iv). 

Concerning 5 U.S.C. 5542 (b) (2) (B) (iv) travel resulting from an 
event which could not be scheduled or controlled administratively—it 
was for the very reason that couriers’ travel was difficult or impractical 
to schedule and control that a first 40 hours of employment or work 
basic workweek was established for them. However, the phrase “could 
not be scheduled” in the statute contemplates more than mere difficulty 
and impracticality. 51 Comp. Gen. 727 (1972). Moreover, we may not 
generalize as to the applicability of this provision because whether 
travel time qualifies as hours of work depends upon the specific facts 
and circumstances of a given situation. See Federal Personnel Manual 
Supplement 990-2, Book 550, subchapter S1-3b(2) (ce) (iv). Further- 
more, it is not necessary to resolve this issue since, insofar as we can de- 
termine, all officially ordered or approved actual traveltime is already 
being counted as hours of work as pouch-in-hand time or as “dead 
head” time. 

Accordingly, it is our opinion that the definition of hours of em- 
ployment or work as time spent with pouch-in-hand, plus time spent 
officially ordered or approved “dead head” travel, plus time spent 
on administrative duties complies with the law from the effective date 
of the amendment, January 15, 1968. 

As has been indicated above, there was added to this definition, 
effective May 24, 1971, layover time of not to exceed 6 hours between 
arrival and departure on split work days when two separate trips 
or two segments of the same trip are scheduled within a single calendar 
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day. This includes the usually established 3 hours of pouch-in-hand 
time attached to the beginning and end of scheduled travel time. While 
we have been unable to find a specific statute or Civil Service Com- 
mission regulation construing such time as hours of employment or 
work, we have held that the “usual waiting time” which interrupts 
travel, up to 3 hours in unusually adverse conditions, may be com- 
pensable. 50 Comp. Gen. 519, 523 (1971) ; B-175082, April 20, 1972. 
Moreover, the Department indicates that the Civil Service Commis- 
sion, which is authorized by statute to regulate in this area, has con- 
curred in the inclusion of this layover time in hours of employment 
or work. This appears to be a reasonable exercise of administrative 
discretion and this Office will interpose no objection to it. 

In summary we conclude that diplomatic couriers may be com- 
pensated, at regular or premium rates as appropriate, only for those 
hours which fall within the foregoing definitions of hours of em- 
ployment or work. The Congress has not seen fit to provide compen- 
sation for all time spent in travel status. See 51 Comp. Gen. 727, 733 
(1972) ; B-172671, April 21, 1976; and B-163654, January 21, 1974. 

There remains to be addressed the question of whether diplomatic 
couriers are entitled to Sunday premium pay since the earlier Ragsdale 
decision did not involve that issue. The law authorizing Sunday 
premium pay was originally enacted by section 405(c) of the Federal 


Salary and Fringe Benefits Act of 1966, Public Law 89-504, July 18, 
1966, 80 Stat. 297, effective the first day of the first pay period after 
July 18, 1966. Section 1 (29) of Public Law 90-83, September 11, 1967, 
81 Stat. 201, restated and reenacted this provision as section 5546(a) of 
title 5, United States Code, which reads as follows: 


An employee who performs work during a regularly scheduled 8-hour period 
of service which is not overtime work as defined by section 5542(a) of this title 
a part of which is performed on Sunday is entitled to pay for the entire period 
of service at the rate of his basic pay, plus premium pay at a rate equal to 
25 percent of his rate of basic pay. 

The language in the foregoing provision relating to “regularly 
scheduled” is not identical to that in 5 U.S.C. 5545(a) authorizing 
premium pay for night work. However we think it is sufficiently simi- 
lar to permit application of the same criteria as that used for night 
differential in the earlier Ragsdale decision to determine whether 
couriers are entitled to Sunday premium pay. See cases cited therein. 
The Department has established a first 40 hour workweek for couriers 
in an administrative workweek beginning on Sunday. Therefore, any 
work performed by couriers on Sunday falls within their basic work- 
week and although it is not regularly scheduled in the usual sense, it 
may be compensated at Sunday premium rates up to 8 hours. 
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Accordingly, we hereby affirm our prior decision Jn the Matter of 
Nathaniel R. Ragsdale, B-181237, April 15, 1975, and the settlement 
of Mr. Ragsdale’s claim for overtime and night differential during the 
period July 24, 1966, to March 17, 1967. Mr. Ragsdale’s additional 
claims will be settled in accordance with the provisions of our prior 
Ragsdale decision and this decision. 


[ B-182398 J 


National Commission on Observance of International Women’s 
Year—Not Subject to Federal Advisory Committee Act 


Upon reconsideration of B—182398, August 10, 1977, General Accounting Office ad- 
heres to its original position that the National Commission on the Observance 
of International Women’s Year (IWY) is not an “advisory committee” subject 
to the Federal Advisory Committee Act (5 U.S.C. App. I (Supp. V. 1975) ) since 
there is nothing in Executive Order 11832 or Public Law 94-167 which assigns 
the Commission any advisory functions. While it may make its own recommen- 
dations in the report on the National Conference of Women it submits to Con- 
gress and the President, the Commission was not “established” or “utilized” for 
this purpose. 


National Commission on Observance of International Women’s 
Year—National Women’s Conference—Subject to Federal Advisory 
Committee Act 


Since the National Women’s Conference, to be organized by the National Com- 
mission on IWY which will, among other functions, make findings and recom- 
mendations on various subjects to be submitted through the Commission’s report 
to the President, it is an advisory committee subject to the Federal Advisory 
Committee Act. 


National Commission on Observance of International Women’s 
Year—State and Regional Meetings—Purpose—Selecting Repre- 
sentatives to Conference 


Since the State and regional meetings, organized under Public Law 94-167, have 
the sole statutory purpose of selecting representatives to the Conference, and 
they are not required to make recommendations to the IWY Commission and 
others, they are not “advisory committees” under the Federal Advisory Com- 
mittee Act and are therefore not subject to its “balance” requirement with regard 
to meeting participants. Nor are the State coordinating committees “advisory” 
since they have only the operational role of organizing and conducting the State 
or regional meetings and are, in effect, grantees of the National Commission. 


National Commission on Observance of International Women’s 
Year—National Women’s Conference—“Balance” Requirements 
of Federal Advisory Committee Act 


’ 


The National Women’s Conference does not violate the “balance” requirements 
of the Federal Advisory Commitee Act since the Commission regulations on 
organization and conduct of State meetings, where Conference delegates are se- 
lected, afford an extremely broad basis for participation and leaves the degree 
of “balance” essentially to the participants through the normal democratic proc- 
ess. The objective of balance goes only tc the composition of the voting bodies 
rather than support or opposition on any given issue. 





52 DECISIONS OF THE COMPTROLLER GENERAL [5 


To The Honorable Jesse Helms, United States Senate, Novem- 
ber 2, 1977: 


This is in response to your request that we undertake the audit of 
the National Commission on the Observance of International Women’s 
Year, originally requested in your letter of July 21, 1977. Your letter 
asserts that the Commission may be engaged in the “systematic ex- 
clusion of thousands of women who attempt to participate in the 
Commission’s activities” which will lead to a “distortion of the Com- 
mission’s advisory responsibility which both thwarts its mandate and 
Federal law,” particularly with respect to its advocacy of the Equal 
Rights Amendment (ERA). 

You express the belief that our decision on the audit was based on 
a misinterpretation of the Federal Advisory Committee Act of 1972 
(5 U.S.C. App. I (1975, Supp. V)) (FACA). In a letter to you, dated 
August 10, 1977, B-182398, we concluded that : 

Neither Executive Order No. 11832 (January 9, 1975), which created the Com- 

mission, nor Pub. L. No. 94-167, * * * which continued and authorized Federal 
funding for the Commission, specified any advisory responsibilities for the Com- 
mission to assist the President or any other Federal officers or agencies. On the 
contrary, section 2 of the Executive Order indicates that the Commission’s role 
is to promote actively the national observance of IWY in the United States and 
to encourage appropriate and relevant cooperative activity in the field of women’s 
rights and responsibilities. In fact, subsection (e) specifically provides that the 
Commission is to be advised by governmental agencies and “their public advisory 
committees.” 
We expressed the view that the requirement that the Commission 
submit a final report to the President, Congress and the general public 
at the conclusion of the National Conference was not sufficient, in the 
absence of any other functions that could be described as “advisory,” 
to bring the Commission within FAC A’s definition of “advisory com- 
mittee.” 

As you requested, we have re-examined our opinion of the applica- 
bility of the FACA in light of conflicting interpretations by a Federal] 
District Court in Tllinois and the Justice Department which were not 
considered in our first letter. We also had not ‘previously examined the 
roles of the State meetings and the National Conference to determine 
whether the FACA is applicable to these entities. Our analysis and 
conclusions are set forth below. 


I 


A Federal District Court ruled in Hall v. Siegel, No. 77-1028, S.D. 
Ill., June 8, 1977, a suit brought by members of the Illinois General 
Assembly challenging various activities by the National Commission, 
that: 


[t]here can be little doubt that the Commission, and every group organized 
thereby or thereunder, is an “advisory committee” by definition under the Fed- 
eral Advisory Committee Act. 





Comp. Gen.] DECISIONS OF THE COMPTROLLER GENERAL 53 


No further analysis was presented to support this conclusion except 
for a footnote indicating that the Commission had been operating on 
the assumption that the State meetings and National Conference are 
subject tothe FAC A. 

In a letter to the Commission on July 7, 1976, the Justice Depart- 
ment expressed the opinion that the Commission would be covered by 
the FACA if its report to the President at the end of the National 
Conference contained recommendations by the Commission itself re- 
lating to possible actions by the President or by Federal agencies. 
While acknowledging that purely “operational” groups would not be 
covered by the Act and that the Commission’s functions were largely 
“operational,” the Department suggested the Commission could be 
covered by the FACA under some circumstances : 

The question of coverage by the Advisory Committee Act depends, in part, 
upon the Commission’s role with respect to the report on the Conference. That 
is, if the recommendations of the National Conference and the Commission’s 
function is merely to compile those findings and recommendations and to act as 
a conduit for the views of the Conference this would not seem to involve the 
rendering of advice by the Commission itself. On the other hand, if the Com- 
mission reviews and modifies the Conference’s recommendations or if the Com- 
mission submits to the President, in the report on the Conference or in another 
report, recommendations of the Commission for action by the Federal govern- 
ment, such action by the Commission would seem to be a separable advisory 
function. It would follow that, to the extent that the Commission is engaged in 
that function, it is subject to the Advisory Committee Act. 

After review of the opinion of the Court in Ha// y. Siegel, and the 
Justice Department’s July 7, 1976, opinion, we adhere to our original 
position that the National Commission is not an “advisory committee” 
subject to the FAC A. 

Section 3(2) of the FACA defines the term “advisory committee,” 
in relevant part, as follows : 

* * * any committee, board, commission, council, conference, panel, task force, 


or other similar group, or any other subcommittee or other subgroup thereof 
(hereafter in this paragraph referred to as “committee”’), which is: 


(A) established by statute or reorganization plan, or 
(B) established or utilized by the President, or 
(C) established or utilized by one or more agencies, 


in the interest of obtaining advice or recommendations for the President or one 
or more agencies or officers of the Federal Government * * * 

As noted in our August 10 letter to you (and also recognized in the 
Justice Department’s July 7 opinion), there is nothing in Executive 
Order 11832 or Public Law 94-167 which assigns the Commission any 
advisory functions. Thus there is no basis to conclude that the Com- 
mission was “established” to make recommendations for the President, 


or Federal agencies or officers. Moreover, there is no indication of 
which we are aware that the President or any Federal officer or agency 
has sought to “utilize” the Commission for the purpose of obtaining 


recommendations. 
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In our view, the only conceivable basis upon which the Commis- 
sion might be regarded as an advisory committee is the rationale set 
forth in the Justice Department’s July 7 opinion; ¢.e., that if the Com- 
mission decides to make its own recommendations in the report sub- 
mitted to the President and Congress, it would at that point become 
an advisory committee. We cannot, however, accept the Justice De- 
partment rationale in this regard. 

First, we question whether a decision by the Commission on its own 
initiative to offer recommendations would be sufficient to invoke the 
FACA. While there is nothing to prevent the Commission from mak- 
ing its own recommendations, such action on its part would not alter 
the fact that the Commission was not “established” or “utilized” for 
this purpose. Second, under the Justice Department approach it ap- 
pears that the Commission would only become an “advisory com- 
mittee” once it had completed its report. Treating the Commission as 


an advisory committee at that point in time would not seem to produce 
any meaningful consequences in terms of the FACA requirements for 
open meetings, ete. 

In any event, at least for the present, there is no indication that the 
Commission has determined to make its own recommendations in the 
report. Thus, even if the Justice Department rationale is applied, the 


Commission was not an advisory committee for purposes of the activi- 
ties in question. 


{I 


We next consider the applicability of the FACA to the other entities 
established pursuant to Public Law 94-167—specifically, the National 
Women’s Conference, the State coordinating committees, and the 
State or regional meetings—since the status of these entities was not 
addressed in our August 10 letter to you. Initially, it is useful to 
summarize the basic nature of these entities as provided for in Public 
Law 94-167. 

The National Commission is required to organize and convene a 
national conference to be known as the “National Women’s Confer- 
ence.” Public Law 94-167, § 2(a). The National Women’s Conference 
will make findings and recommendations on various subjects, and its 
findings and recommendations are to be submitted, through the Com- 
mission’s report, to the President and the Congress. /d., §§ 3(b), 7. 
State or regional meetings are to be held for the purpose of selecting 
representatives to the National Women’s Conference. /d., § 6. In addi- 
tion, it appears that a number of the State or regional meetings have 
developed their own findings and recommendations for consideration 
by the National Conference. C7., Public Law 94-167, § 6(b). Finally, 
the National Commission is assigned the function of appointing coor- 





Comp. Gen.] DECISIONS OF THE COMPTROLLER GENERAL 


dinating committees to organize and conduct the State or regional 
meetings. /d., § 4. 

As noted previously, the Court in //a// vy. Siegel concluded that every 
group organized by or under the National Commission is an advisory 
committee within the scope of the FACA. The Court clearly meant 
to include the National Women’s Conference and the State or regional 
meetings. It is not clear whether the Court meant to include the State 
coordinating committees appointed by the Commission. 

The Department of Justice, in its opinion of July 7, 1977, referred 
to above, and in a subsequent opinion dated July 18, 1977, also con- 
cluded that the National Women’s Conference and the State or 
regional meetings are advisory committees subject to the FACA. The 
Justice Department reasoned that the National Women’s Conference 
is an advisory committee because one of its basic purposes is to submit 
recommendations, which are likely to “pertain to possible action by 
the President or by Federal agencies.” 

The State or regional meetings were considered by the Justice De- 
partment to be advisory committees on two grounds. First, the July 7, 
1976, opinion concludes that these meetings are “subgroups” of the 
National Women’s Conference. Second, the July 18, 1977, opinion 
points out that the State or regional meetings submit reports con- 
taining recommendations to the National Commission. Under the 
theory that the Commission is itself a Federal “agency,” the State 
or regional meetings are regarded as advisory committees to this 
“agency.” There is no indication in either opinion that the Justice 
Department considers the State coordinating committees to be ad- 
visory committees under the FACA. 

The Office of Management and Budget (OMB), which is the agency 


charged with the responsibility of administering the FACA, had 
taken the position that the Commission and the State or regional 
meetings were not advisory committees within the meaning of the 
Act because of their “operational” functions. We have been informally 
advised by the Office of General Counsel, OMB, and the OMB Com- 
mittee Management Secretariat that, in view of the Justice Depart- 


ment opinions, they are now reconsidering the question as to whether 
the Commission and the State or regional meetings are covered by 
the FACA. However, OMB has never included the Commission or 
any of the State or regional meetings in its official listing of advisory 
committees. 

We agree that the National Women’s Conference is an advisory 
committee, subject to the FACA based on the advisory functions 
specified in its statutory mandate. However, the State and regional 
meetings have an entirely different function. Section 6(a) of Public 
Law 94-167 says nothing about recommending policies or actions to 
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the Congress, the President, the National Commission, or any other 
Federal agency, nor is there any evidence that any “agency or officer[s] 
of the Federal Government” has sought such recommendations. See 
the definition of “advisory committee” in section 3(2) of the FACA, 
quoted supra. The primary statutory purpose of the State and regional 
meetings is to “select representatives to the Conference.” As we stated 


above, in considering the advisory status of the Commission, “while 
there is nothing to prevent the Commission from making its own 
recommendations, such action on its part would not alter the fact that 
the Commission was not ‘established’ or ‘utilized’ for this purpose.” 
Similarly, the fact that some of the State and regional meetings 
chose to make substantive recommendations to the Commission, in 
addition to electing delegates, does not make them advisory commit- 
tees under the FACA. They were not created to give advice to a 
Federal agency or officer, nor is there any requirement that the Na- 
tional Women’s Conference include any recommendations that the 
State and regional groups may send it in its own report to the Con- 
gress and the President, through the Commission. 

The Department of Justice opinion offers an alternative theory 
for considering the State and regional meetings as advisory commit- 
tees. It argues that the meetings constitute subcommittees or sub- 
groups of a parent advisory committee—the National Women’s Con- 
ference—and therefore fit the definition in section 3(2) of the FACA. 
We believe this interpretation stretches the language of the section 
unduly. As noted, the statute refers to a “subcommittee or other sub- 
group thereof.” The ordinary usage of those words connotes a smaller 
subordinate body which is part of a larger committee, conference, 
etc. In the instant case, the parent conference does not even exist 
until the State and regional meetings complete their task of electing 
delegates. They are, of course, much larger than the parent body, 
with a very different membership (the Conference delegates may or 
may not have attended the State or regional meetings at which they 
were elected), and their functions are not ones delegated by the parent 
group which, again, had not yet been formed at the time the State 
and regional bodies were meeting. In other words, we do not believe 
that the FACA ever contemplated inclusion of the kinds of groups 
in question. Therefore, the “balance” requirement of the FACA is 
not relevant in considering the composition of the women attending 
and voting in the State and regional meetings, although the materials 
submitted produced no evidence that the Commission or the 
coordinating committee excluded any group or class of women from 
participating. 

Finally, we perceive no basis on which to conclude that the State 
coordinating committees are advisory committees subject to the 
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FACA. These committees have only the operational role of organiz- 
ing and conducting the State or regional meetings. They are, in effect, 
grantees of the National Commission, established to carry out the 
Commission’s statutory duty to hold such meetings. 


Ill 


While we agree that the National Women’s Conference is subject 
to the FACA for the reasons stated above, the question remains 
whether its composition violates the FACA “balance” requirement. 
We do not believe that this is the case. 

Section 5(b) (2) of the FACA provides that any legislation estab- 
lishing or authorizing the establishment of an advisory committee 
shall: 

* * * require the membership of the advisory committee to be fairly balanced 
in terms of the points of view represented and the functions to be performed 
by the advisory committee * * *. 

The fundamental point to be made here is that the “membership” 
of the National Women’s Conference is essentially open-ended. Under 
section 3(a) of Public Law 94-167, the National Women’s Conference 
is to be composed of : 

(1) representatives of local, State, regional, and national institutions, agen- 
cies, organizations, unions, associations, publications, and other groups which 
work to advance the rights of women ; and 

(2) members of the general public, with special emphasis on the representation 
of low-income women, members of diverse racial, ethnic, and religious groups, 
and women of all ages. 

The “members” of (i.e., representatives to) the National Women’s 
Conference are selected by the State or regional meetings “in accord- 
ance with regulations promulgated by the Commission and consistent 
with the criteria set forth in section 3(a)” of the Act. 7d., § 6(c) (1). 

The Commission has promulgated regulations to govern the organi- 
zation and conduct of State or regional meetings. 45 C.F.R. Part 1904, 
42 Fed. Reg. 11012 et seq. (February 25, 1977). Section 1904.14 of the 
Commission’s regulations states that the meetings shall select repre- 
sentatives to the National Women’s Conference ‘on the principle of 
balanced representation as set forth in Public Law 94-167, Sec. 3(a) 
(1) and (2) * .”’ Moreover, section 1904.7(a) of the Commission’s 
regulations provides: 

The voting body of the meeting shall consist of: (1) Members of the Coordi- 


nating Committee; (2) bona fida residents aged 16 or over of the State who have 
been registered upon acceptable proof of residence, and (3) persons, aged 16 or 


1Section 4(5) of Public Law 94-167 requires the Commission to “designate such 
additional representatives to the Conference as may be necessary and appropriate to ful- 
fill the goals set forth in section 3(b) of this Act * * *.’”’ While the intent of this 
provision is unclear, we assume that the choice of representatives to the Conference will 
for the most part be left to the State or regional meetings. 
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over, who are enrolled in educational institutions in the State and are duly 
registered at the Meeting. 

Thus the membership of the National Women’s Conference is open 
to any persons who qualify under the requirements set forth in the 
statutory and regulatory provisions quoted above. Certainly these re- 
quirements do not restrict the balance of the membership, but afford an 
extremely broad base for participation. In fact, the necessary practical 
result of these provisions and requirements is to leave the degree of 
“balance” essentially to the participants in the State and regional meet- 
ings themselves through the normal democratic process. While the 
voting results of the National Women’s Conference may be overwhelm- 
ing in terms of support or opposition on any given issue, the results 
of votes taken are in no way dispositive (or even directly relevant) 
to the question of balance. Rather, the objective of balance goes only to 
the composition of the voting bodies. The statutory and regulatory 
provisions discussed above seem entirely satisfactory to fulfill this 
objective. 


IV 


We have also examined the compilation of excerpted testimony from 
ad hoc hearings you sponsored on September 14 and 15, which you sent 
us with your letter of September 27, 1977. Even if these charges were 
accepted as true, we can find no violations of Federal law within our 
jurisdiction. For example, allegations concerning “pornographic en- 
tertainment” in violation of various State laws should be referred to 
the appropriate State prosecutors. Alleged infringement of First 
Amendment rights by “anti-religion workshops” might better be re- 
ferred to the Justice Department. Allegations concerning fraudulent 
election of Conference delegates should first be referred to the National 
Commission which, under section 6(c) of Public Law 94-167, has the 
power to oversee selection of such delegates, Allegations concerning 
the failure of State meetings to properly use or adequately account for 
funds should also first be referred to the Commission, which has au- 
thority under section 1902.16 of its regulations, supra, to disallow any 
expenditures made by coordinating committees which do not comply 
with Commission regulations. All Federal grant funds are distributed 
through the coordinating committees which are required to keep com- 
plete and public records of these expenditures. See section 1902.12 of 
the regulations. Also, we note that, under section 1903.6 of the regu- 
lations (and subject to other provisions thereof), the coordinating 
committees are authorized to receive and use private contributions. We 
are aware of nothing to prevent the coordinating committees from 
charging reasonable registration fees for the State or regional 
meetings. 
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V 

In view of the foregoing, we do not feel that further audit activi- 
ties by our Office would be productive. As you point out, our original 
decision was based in part on the absence of evidence indicating viola- 
tions of law (either the anti-lobbying restriction or the FACA). As 
we explain above, we are still of this view. However, even apart from 
the legal considerations, we sincerely believe that there is little a GAO 
audit could do to resolve the types of allegations which have been 
raised. 

The allegations arise in the context of highly controversial and emo- 
tional issues, with very active advocates on each side making every 
effort to “get out the vote.” Moreover, the essential structure of the 
National Conference, and the antecedent State and local meetings, 
is to let the majority work its will through the democratic process. 
In sum, given this context, we believe that the allegations raised are 
almost inevitable, and we fail to see how GAO could shed any light 
on them or provide any useful recommendations. 


[ B-190293 J 


Taxes—State—Gasoline—Vermont—Government Immunity 


Vermont statute imposing a sales tax on gasoline of nine cents a gallon, requir- 
ing the distributor to collect the tax from the dealer, and the dealer to collect 
it from the consumer, places the legal incidence of the tax on the vendee. The 
United States is immune from payment of this tax. 33 Comp. Gen. 453 is over- 
ruled. 


In the matter of the Vermont gasoline tax, November 3, 1977: 

We have received a request for a decision from the Director, Finan- 
cial Management Division, Chicago Region, U.S. Customs Service, 
Department of the Treasury, asking whether the Federal Government 
is immune from a Vermont State tax on gasoline purchased at the 
retail level. 

During the summer of 1977, Customs Service agents on temporary 
duty in Vermont used credit cards issued to Customs by the Mobil 
Oil Corporation. The total purchases amounted to 289.4 gallons, with 
the State tax totalling $26.05. The Vermont Attorney General dis- 
agrees with the Customs Service contention that the Federal Govern- 
ment is immune from this tax. The Customs Service has paid the tax 
in question under protest, pending our decision in this matter. 

The immunity of the Federal Government from payment of State 
taxes is based upon the constitutional principle of sovereign immunity. 
However, a tax does not necessarily violate the immunity of the Fed- 
eral Government merely because the financial burden of the tax can 
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be passed on to the United States. Alabama v. King and Boozer, 314 
U.S. 1 (1941) (which held that a tax on a Government contractor was 
not prohibited simply because its tax burden is passed on to the United 
States economically by the terms of a contract). Whether govern- 
mental immunity applies depends on where the legal incidence of the 
tax falls under the State statute. 

Generally, if the legal incidence of the tax is on the vendor, the 
United States is not constitutionally immune from payment of the 
tax, even when it ultimately bears the economic burden. However, if 
the incidence of the tax falls on the vendee by operation of State law, 
the United States, as the vendee, would be constitutionally immune 
from its payment. See 55 Comp. Gen. 1358, 1359 (1976), and cases 
cited therein. 

Thus, resolution of the Federal Government’s immunity rests upon 
an analysis of the particular State statute involved. The Vermont 
statute in question reads, in pertinent part : 

* * * each distributor shall pay to the commissioner a tax of nine cents a 
gallon upon each gallon of such motor fuel sold by the distributor. The dis- 
tributor shall collect such tax from the dealer and the dealer from the consumer. 
Vt. Stat. Ann. tit. 32, § 8806 (Supp. 1977). 

It is noted that the tax is first upon the distributor, who must 
pass the tax onto the retail vendor, who then is required to pass it in 
turn to the vendee. The Supreme Court has spoken to this situation, 
stating: 

It would appear to be indisputable that a sales tax which by its terms must 
be passed on to the purchaser imposes the legal incidence of the tax upon the 
purchaser. See Federal Land Bank y. Bismarck Lumber Co., 314 U.S. 95, 99, 
&6 L. Ed. 65, 69, 62 8. Ct. 1. * * *. First Agricultural National Bank y. State 
Tax Commission, 392 U.S. 339, 347 (1968). 

A similar result was reached in Diamond National Corp. v. State 
Board of Equalization, 425 U.S. 268 (1976), dealing with whether 
the incidence of a California sales tax fell upon the retailer-vendor, 
or upon the vendee, a purchasing national bank. The statute involved 
provided that: 

[t]he tax hereby imposed shall be collected by the retailer from the con- 
sumer in so far as it can be done. Cal. Rev. & Tax Code § 6052. [Italic supplied.] 

The United States Supreme Court, reversing the California Court 
of Appeal’s decision that this statute merely permitted the retailer 
to pass the tax on and that the incidence of the tax was therefore on 
the vendor, held that the State and local sales taxes fell upon the 
national bank as purchaser and not upon the vendor. Therefore, the 
national bank was exempt from taxes. 

Certainly, if the California statute is now held to place the inci- 
dence of the tax on the vendee, so, too, does the Vermont statute under 
consideration here, as its language requiring the collection by the 
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vendor from the vendee is clearly stated. See 55 Comp. Gen. 1358, 
1359-60 (1976). 

In 33 Comp. Gen. 453 (1954), we discussed the same issue involving 
this very statute. We held that the incidence of the tax fell upon the 
gasoline distributor, rather than the consumer. This was based on 
the fact that the gasoline distributor was still liable for the tax 
regardless of whether it was collected by him from the retailer. In 
addition, we noted that the distributor could be held liable for the 
tax on an alternate basis of the amount purchased, imported, etc., from 
the manufacturer, even if he never sold the gasoline in question to 
the retailer. We have now reconsidered our position in the 1954 deci- 
sion in light of more recent opinions of the Supreme Court and the 
decisions of the Comptroller General based thereon. We now hold 
that the fact that there is no sanction against a vendor who fails to 
pass along the tax does not automatically mean that the tax is on 
the vendor. First Agricultural National Bank v. State Tax Commis- 
sion, 392 U.S. 339, 348 (1968). Where a tax statute states that the tax 
must be passed on to the purchaser, the legal incidence of the tax falls 
upon the purchaser. 33 Comp. Gen. 453 (1954) is therefore overruled. 
See Diamond National Corp. v. State Board of Equalization, 425 U.S. 
268 (1976) ; First Agricultural National Bank v. State Tax Commis- 
sion, supra; 55 Comp. Gen. 1358 (1976). 

Our attention has been brought by a Vermont Assistant Attorney 
General and the Customs Service to the case of Kern-Limerick v. Scur- 
lock, 347 U.S. 110 (1958), which involved an Arkansas sales tax similar 
to the Vermont statute under consideration here. The Arkansas taxing 
statute provided that the tax would be levied on the seller’s gross 
receipts and that the seller “shall collect the tax levied hereby from 
the purchaser.” 347 U.S. at 111-12. Additionally, the statute contained 
an express exemption for sales to the United States Government. 

In Kern-Limerich, the cost-plus-fixed-fee contract between the con- 
tractor and the United States provided that the contractor would act 
as its purchasing and disbursing agent and that title to goods pur- 
chased would pass directly from the vendor to the Government with- 
out vesting in the contractor. 

The United States Supreme Court held that in view of this contract, 
the United States, rather than the contractor, was the purchaser of the 
goods, and, therefore, was not liable for payment of the tax. 

This case was decided on the basis of the contractural agency rela- 
tionship between the contractor and the United States. Although a 
finding that the incidence of the tax falls upon vendee is necessary to 
establish constitutional immunity, once having decided that the United 
States was the true purchaser, the Court did not discuss whether the 
language of the statute imposed a vendor or vendee tax since, in any 
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event, the State’s exemption for sales to the Government would be 
applicable. 

Therefore, the Hern-Limerick case is of little precedential value 
here. 

We also note that the Vermont statute provides a limited exemption 
for sales by the distributor of gasoline to the United States. To qual- 
ify, these sales must be in bulk lots of not less than 500 gallons in each 
delivery. Vt. Stat. Ann. tit. 32, § 8808. Since the purchases involved 
were made at the retail level in quantities less than the 500 gallon mini- 
mum, this exemption would not apply in the instant case. 

Accordingly, we find that the United States is immune from pay- 
ment of taxes for gasoline purchased at the retail level in Vermont. A 
refund of the $26.05 paid under protest should be obtained from the 
State. 


[ B-187074 J 


Appropriations—Availability—Counseling For Government Em- 
ployees—Psychological 

Under 5 U.S.C. 7901, Public Law 91-616 and Public Law 92-255, and implement- 
ing regulations, Environmental Protection Agency may expend appropriated funds 
for procurement of diagnostic and preventive psychological counseling services 
for employees at its Research Triangle Park, North Carolina, installation. 

In the matter of the Environmental Protection Agency—procure- 
ment of psychological counseling services for Government 
employees, November 7, 1977: 


This responds to a request from Mr. Alvin L. Alm, Assistant Ad- 
ministrator for Planning and Management (PM-208), United States 
Environmental Protection Agency (EPA), for an advance decision 
as to the legality of expending appropriated funds for “Agency and 
Regional Management” for psychological counseling services. The 
Personnel Management. Division, Office of Administration, of the 
EPA’s field activity at Research Triangle Park, North Carolina, has 
proposed the procurement of professional psychological counseling 
services which would establish an adjunct service for EPA employees 
on an as needed basis. Referrals to the proposed service would be based 
upon counseling needs which are beyond the scope, expertise, or ability 
of the Personnel Management Division in seeking a resolution of the 
difficulties of the agency employee(s) and which have a definite impact 
on maintaining an effective and productive work environment. Fur- 
ther, EPA indicates that the existing health unit at its installation at 
Research Triangle Park does not have the desired counseling capabil- 


ity to seek resolution of employee-emotional difficulties and hence there 


h ce 1 ontract 


ices DV COntract. 
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This EPA request for proposals (RFP) describes the counseling 
services to be offered as follows: 


Counseling services for each referral shall have three (3) separate phases: 

Phase I: Introductory evaluation and analysis (one (1) session). Within five 
(5) working days after completion of this phase, the contractor shall deliver an 
Initial Evaluation Report to the EPA Project Officer covering this phase. 

Phase II: Follow-up counseling based upon evaluation needs (1-5 sessions). 
The contractor shall deliver an Interim Status Report to the EPA Project Officer 
within five (5) working days after every second follow-up session except when a 
Final Report is due under Phase III instead. The report shall cover progress in 
this phase. 

Phase III: Final resolution of problem. Within ten (10) working days after 
conclusion of the counseling, the contractor shall deliver a Final Report to the 
EPA Project Officer. 

In addition, the proposal includes an optional item for the prepara- 
tion and conduct of a “Human Relations Training Course” for EPA 
supervisory personnel. 

The EPA asks whether the language contained in our decision 53 
Comp. Gen. 230 (1973) would prohibit the expenditure of appro- 
priated funds for such services. In that decision, the Internal Revenue 
Service (IRS) desired to utilize Department of State medical serv- 
ices, authorized under the Foreign Service Act of 1946, 22 U.S.C. 
$§ 911, 912, 1156-58, on a reimbursable basis for IRS employees sta- 
tioned overseas. Our decision 53 Comp. Gen. 230 held as follows: 

Numerous decisions of our Office concerning the furnishing of medical treat- 
ment to civilian employees of the Government—except for illness directly result- 
ing from the nature of their employment—have expressed the general rule that 
medical care and treatment are personal to the employee, and that payment 
therefor may not be made from appropriated funds unless provided for in a con- 
tract of employment or by statute or valid regulation. See, e.g., 47 Comp. Gen. 54, 
55 (1967) ; 41 id. 531, 532-33 (1962) ; id. 387, 388 (1961), and decisions cited 
therein. We must conclude that this general rule precludes the use of IRS ap- 
propriations to make reimbursement for the services contemplated. 


The above-quoted general rule prohibiting expenditures of appro- 
priated funds for employee health care recognized an exception where 
statutory authority exists for such expenditures. See 47 Comp. Gen. 
54 (1967). In light of this exception, EPA questions whether such 
services may be provided under the authority contained in 5 U.S.C. 
§ 7901 (1970) governing occupational health service programs for 
Federal employees. This statute provides in part as follows: 


§ 7901. Health service programs 


(a) The head of each agency of the Government of the United States may 
establish, within the limits of appropriations available, a health service program 
to promote and maintain the physical and mental fitness of employees under his 
jurisdiction. 

(b) A health service program may be established by contract or otherwise, 
but only— 

(1) after consultation with the Secretary of Health, Education, and Wel- 
fare and consideration of its recommendations ; and 

(2) in localities where there are a sufficient number of employees to war- 
rant providing the service. 


253-411 O- 78-4 





64 DECISIONS OF THE COMPTROLLER GENERAL 


(c) A health service program is limited to— 


(1) treatment of on-the-job illness and dental conditions requiring emer- 
gency attention; 


(2) preemployment and other examinations; 
(3) referral of employees to private physicians and dentists ; and 
(4) preventive programs relating to health. 

(d) The Secretary of Health, Education, and Welfare, on request, shall review 
a health service program conducted under this section and shall submit comment 
and recommendations to the head of the agency concerned. 

Implementing guidance concerning this statute has been promul- 
gated in Bureau of the Budget (now Office of Management and 
Budget) Circular No. A-72, dated June 18, 1965, and in Federal Per- 
sonnel Manual (FPM) chapters 792 (Instruction 147, February 
1971). This guidance indicates that each agency head, after consulta- 
tion with the Secretary of Health, Education, and Welfare (HEW), 
is authorized to establish, within the limits of available appropria- 
tions, an occupational health program with health services to be pro- 
vided as he deems necessary. An agency head is further permitted to 
enter into an appropriate agreement with qualified private or public 
sources for professional services, including consulting services, or 
facilities, where neither the agency nor another Federal department 
or agency has adequate staff or facilities available. 

Pursuant to the statute and implementing guidance, EPA has con- 
sulted with, and obtained the concurrence of HEW in the proposed 
health services program. In addition to concurring in the proposal, 
HEW provided several suggestions for EPA’s consideration in the 
actual administration and implementation of the program. 

Based on the foregoing information, EPA requests our ruling on 
whether the procurement of the psychological counseling services is 
authorized by 5 U.S.C. $7901 and regulations implementing that 
statute. 

The general authorization for agency health service programs stated 
in 5 U.S.C. § 7901(a), supra, includes the promotion and maintenance 
of the “mental fitness of employees,” and the specific limitations in 
subsection 7901(c) include “preventive programs relating to health.” 
Moreover, the Assistant Administrator’s submission to us points out 
that the House and Senate reports on the legislation which provided 
the original source of 5 U.S.C. § 7901* including in their listing of 
“educational and preventive programs relating to health :” 

Mental hygiene. Cases of workers who show indications of emotional disturb- 
ances would be referred to the physician in charge of the health unit. H.R. Rep. 


No. 516, 79th Cong., Ist Sess., 8 (1945) ; S. Rep. No. 743, 79th Cong., 1st Sess., 7 
(1945). 


*H.R. 2716, 79th Cong., approved August 8, 1946, ch. 865, 60 Stat. 905. 
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The OMB Circular [§ 4(e) ] and the FPM chapter 792-3 section 1-3 
SNe P 2 
d) (1), supra, which implement the statute, define “preventive serv- 
? ? 9 
ices” for purposes of 5 U.S.C. § 7901 as follows: 

Preventive services within the competence of the professional staff (1) to 
appraise and report work environment health hazards to departmental manage- 
ment as an aid in preventing and controlling health risks; (2) to provide health 
education to encourage employees to maintain personal health; and (3) to pro- 
vide specific disease screening examinations and immunizations, as the depart- 
ment or agency head determines to be necessary. 

In addition to the above-quoted statute, there are two other Statutes 
at Large that are relevant to the issue before us. First, section 201 of 
Public Law 91-616 (Dec. 31, 1970), of the Comprehensive Alcohol 

? ? 

Abuse and Alcoholism Prevention, Treatment, and Rehabilitation 
Act of 1970, made the Civil Service Commission responsible for de- 
veloping and maintaining, in cooperation with other Federal agen- 
cies, appropriate prevention, treatment and rehabilitation programs 
and services for alcohol abuse and alcoholism among Federal em- 
ployees. Second, section 413 of Public Law 92-255 (Mar. 21, 1972) (21 
U.S.C. §1180(a)), the Drug Abuse Office and Treatment Act of 1972, 
made the Civil Service Commission responsible for developing and 
maintaining similar programs for drug abuse among Federal em- 
ployees. 

The Civil Service Commission has promulgated implementing in- 
structions for Federal employee health services programs authorized 
by the above-cited statutory authorities in chapter 792, FPM (1969 
ed.) and in FPM Supplement 792. The Commission’s instructions au- 
thorize and encourage, but do not require, agency heads to establish 
and maintain occupational health programs for their employees. At 
the same time these instructions require agency heads to develop and 
maintain appropriate prevention, treatment and rehabilitation pro- 
grams and services for alcoholism and drug abuse among their civilian 
employees. The Commission’s guidelines provide that supervisor and 
employee counseling is to be an integral and essential element of these 
latter agency programs. In this regard paragraph S2-3b of FPM Sup- 
plement 792-2 provides in part as follows: 

b. Counseling. In addition to emergency cases, the medical department should 
have the capability to provide consultation to supervisors in connection with their 
dealings with problem employees as well as to provide direct counseling to em- 
ployees. Based on the supervisor’s documentation of declining work performance, 
attendance problems, disruptive behavior, etc., the medical department can be- 
come acquainted with the case history and be prepared to offer guidance to the 
supervisor and, when requested, counseling to the employee. In order to develop 
this kind of cooperative effort, clear working relationships should be spelled out 
for the medical department and supervisors concerned with employees with per- 
formance problems.* [Italic supplied. ] 


1The Commission recognizes that many small agencies lack the medical facilities to 
comply with this proposal. Where no local agency medical capability exists, agency program 
officials should seek the services of a neighboring Federal agency facility or community 
resource. 
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In light of the above-quoted provision, employee counseling is 
clearly authorized for a wide range of work-related problems. More- 
over, the Commission’s instructions contemplate that where agencies 
find it impractical to develop an in-house counseling capability, such 
service may be procured from outside sources. However, the Assistant 
Administrator suggests that the applicability of these authorities to 
the instant counseling proposal— 

* * * is not entirely clear in that the possibility of five follow-up counseling 
sessions with a view towards final resolution of an employee’s psychological dif- 
ficulties may be viewed as going beyond “diagnostic and precautionary serv- 
ices ** *.” 

From our study of the Commission’s guidelines as set forth in chap- 
ter 792 of the FPM and FPM Supplement 792, we believe that the 
scope of employee psychological counseling is restricted to matters 
relating to problem identification, referral for treatment or rehabili- 
tation to an appropriate service or resource, and followup to aid an 
employee in achieving an effective readjustment to his or her job 
during and after treatment. It should be noted that Commission 
guidelines prohibit employee treatment and rehabilitation at Govern- 
ment expense. Paragraph S6-3 of FPM Supplement 792-2 clearly 
places the responsibility for treatment and rehabilitation expenses on 
the employee by stating that, “* * * an employee is responsible for the 
costs of treating his or her drinking or drug problem as with any 
other health condition.” 

In our opinion, the factors cited by the Assistant Administrator in 
his RFP do not necessarily mean that the proposed services should be 
oriented toward treatment and rehabilitation rather than diagnosis 
and/or prevention. It may well be that several counseling sessions are 
required in order to determine whether significant difficulties exist, 
and, if so, how serious they are. Moreover, we do not read the reference 
in the proposal to “final resolution of [the] problem as suggesting that 
psychological problems will necessarily be remedied by the end of five 
sessions. Rather, the “final resolution” as described in the proposal is 
really nothing more than a final report on the counseling sessions, 
whatever the results may be. Finally, since it appears that the instant 
proposal could only be justified under the above-cited statutes and reg- 
ulations as a diagnostic and/or preventive program, we must assume 
that the concurrence by HEW was based on this understanding. 

Accordingly, we conclude that EPA may expend appropriated funds 
pertaining to “Agency and Regional Management” to procure the pro- 
posed employee counseling services under Public Law 91-616, Public 
Law 92-255, and 5 U.S.C. § 7901 and implementing regulations. 
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[ B-188743 J 


Bidders—Responsibility v. Bid Responsiveness—Information— 
Essentiality 


General Accounting Office finds that questioned bid contains unconditional com- 
mitment to furnish that which procuring agency requires contrary to assertion 
that bid is nonresponsive. 


Contracts—Protests—Contracting Officer’s Affirmative Responsi- 
bility Determination—General Accounting Office Review Discon- 
tinued—Exceptions—Fraud 

Ground of protest questioning finding that prosepective awardee is responsible 


will not be considered since neither fraud on part of procuring agency is alleged 
nor “definitive” responsibility criteria are involved. 


Bidders—Qualifications—Manufacturer or Dealer—Administra- 
tive Determination—Labor Department Review 


Ground of protest alleging that bidder is not “regular dealer or manufacturer” 
will not be considered since responsibility for deciding “regular dealer or manu- 
facturer” status is vested in contracting officer and Department of Labor. 


Bidders—Post-Bid-Opening Agreements—Effect On Bid 


Mere fact that bidder enters into post-bid-opening agreement to obtain needed 
resources is not reason in itself to reject bid, unless effect of agreement is to 
cause bidding entity to “‘no longer exist” and to cause effective transfer of bid 
to nonbidding entity. 


Bidders—Post-Bid-Opening Agreements—Standards 


Since bidding entity has no formal plans to dissolve and because entity may 
possibly do some business in its own name in the future so long as it does not 
compete with Bendix Corporation, infusion of resources from Bendix Corpora- 
tion to bidding entity may be recognized in determining bidding entity’s 
responsibility. 


In the matter of Gull Airborne Instruments, Inc., November 7, 1977: 


Gull Airborne Instruments, Inc. (Gull), protests the Department 
of the Navy’s proposed award to Consolidated Airborne Systems, Inc. 
(CAS), the low bidder under invitation for bids (IFB) N00383- 
76—B-0593. Gull insists that CAS should not be awarded a contract 
under the solicitation because of alleged irregularities relating to 
CAS’s bid. 

The IFB was issued by the Navy on September 3, 1976, for “capac- 
itance-type, tank-unit, fuel quantity test sets and data.” CAS’s low 
bid of $593,330 was nearly $400,000 less than the second low bid sub- 
mitted by Gull. Because CAS’s low bid contained, in the Navy’s view, 
an “unconditional [commitment] * * * to design and produce * * * in 
conformance with the specifications and * * * delivery schedule,” the 
Navy’s contracting officer decided to determine whether CAS was a 
responsible bidder. 
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Having the results of three governmental “preaward surveys” on 
the capability of CAS to perform the contract, plus additional infor- 
mation on CAS’s “cash flow posture, conversion of inventory into 
sash, indebtedness situation and the possible merger of CAS with 
Bendix Corporation,” the contracting officer determined that CAS was 
responsible and otherwise entitled to award. 

Once Gull learned of Navy’s intent to award a contract to CAS, it 
filed a protest with our Office. Gull’s initial protest alleged the fol- 
lowing: (1) the contracting officer improperly recognized the assist- 
ance to be provided by Bendix in determining CAS to be a respon- 
sible concern; (2) the assistance to be provided by Bendix is potential 
only and should not have been recognized as aiding CAS’s ability 
to do the work; (8) CAS may lack “tenacity and perservance”; and 
(4) CAS’s bid is “nonresponsive” to the solicitation because the com- 
pany does not have current designs to meet the IFB’s specifications 
or the ability to furnish newly designed specifications in view of the 
IF B’s delivery schedule. 

Navy’s reply to these initial bases of protest was as follows: (1) 
Since CAS submitted an unconditional bid, the bid is responsive; (2) 
CAS has satisfied the contracting officer and three preaward survey 
teams that it understands the technical nature of the requirements of 
the solicitation, that it has the technical expertise to perform the con- 
tract, and that its manufacuring capability, including facilites, pur- 
chasing system and labor resources, is sufficient to meet all require- 
ments of the IFB; and (3) The agreement between CAS and Bendix 
and Bendix’s unconditional guaranty that the contract will be per- 
formed as required are proper bases for the contracting officer’s affirm- 
ative determination that CAS is financially responsible. Accordingly, 
award to CAS would be proper. 


Point I—Alleged Nonresponsive Bid 


Specifically as to point one, Navy argues that, “[e]xcept for the iden- 
tification of the manufacturer’s part number in clause B-252, and 
Section E as well as completion of the pricing for Section E [of the 
solicitation ], there was no additional information required from CAS.” 
Because of this conclusion, and in light of the observaton in Concept 
Merchandising Inc., and others, B-187270, December 17, 1976, 76-2 
CPD 505 (to the effect that where, as here, solicitation provisions call 
for bidders to identify manufacturer’s numbers, the numbers are for 
informational purposes and go to responsibility rather than respon- 
siveness), Navy argues that Gull’s protest actually questions its find- 
ings that CAS is responsible. Navy considers that its argument is 
further buttressed by the fact that the solicitation provides that a 
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bidder’s insertion of a part number is for informational purposes but 
that the insertion in no way relieves the offeror from the obligation 
of furnishing “material conforming in all respects to the requirements 
of the specifications * * *.” Moreover, Gull’s allegations, in Navy’s 
view, have to do with existing CAS designs, not with the “new manu- 
facturing part number * * * to be designed and produced.” Secondly, 
the Navy points out that during its preaward survey it satisfied itself 
that CAS understood the specification requirements. 

In any event, Navy argues that CAS has responded in detail to Gull’s 
allegations that its product does not conform to seven paragraphs of 
the specifications. Navy views this response as adequately rebutting 
Gull’s allegations. 


Point II—Propriety of Responsibility Finding 


As for point two, the Navy says that Gull is essentially questioning 
its decision finding Consolidated to be responsible. Navy further points 
out that our Office will not review agency decisions holding a prospec- 
tive contractor to be responsible unless the protester shows that fraud 
was committed by Government officials in the process of making the 
responsibility finding. Surveillance Systems, B-185562, April 8, 1976, 
76-1 CPD 235. 

It is the implicit position of the Navy that Gull has not made a 
showing of fraud concerning the Navy’s actions regarding the con- 
tested responsibility finding because there is nothing in the records of 
the preaward surveys or the analyses of the contracting officer to in- 
dicate other than a good faith decision-making process leading to the 
finding. 

Point I1I—Bendix Agreement 


Navy argues that it was proper to consider the Bendix agreement 
in deciding whether Consolidated was financially responsible. That 
agreement,* in Navy’s view, provides as follows: 


* * * Because of its “unstable financial condition” CAS negotiated an agree- 
ment with Bendix Corporation under which CAS was to assign substantially 
all of its property, assets and business. The consideration to be received from 
Bendix was $2,450,000, together with net book value of the CAS accounts as 
of closing date and an amount of increases to CAS inventories less any decreases 
in such inventory from the date of the agreement with Bendix to closing. The 
payment of the purchase price would be made over a three year period. 
Furthermore, in the proxy statement * * * it was indicated that if after payment 
of all creditors and reservation of funds for contingent liabilities after having 
received the consideration from Bendix, there remained further assets, CAS 
could pursue other business activities. 


*By message delivered to the Navy in April 1977, which explained the status of the 
agreement, Bendix stated that it had acquired “all assets, open contracts and proposal 
commitments of CAS.” Further, we understand that the agreement has been executed 
except that a novation agreement covering CAS’s open contracts has not yet been 
completed. 
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Under the terms of the agreement * * * Bendix agreed to purchase the part 
of CAS assets involved in the performance of this contract and agreed to assume 
all open Government contracts. Further, Bendix has given the Government 
written notice guaranteeing the performance of any contracts awarded to CAS 
for the fuel quantities tests set (TF1966) as a result of the IFB * * *. Although 
at the present time it appears that Bendix is completing the takeover of CAS 
operation, most of the employees of CAS are still listed as CAS employees 
and paid by CAS, the money coming from Bendix. CAS presently holds their 
plant and facilities under a 25 year lease and Bendix has purchased one year 
portion of the lease with an option to renew. Bendix has subleased, however, a 
portion of the plant back to CAS. Although CAS is not bidding on any new 
contracts at the present time, CAS is performing all work (about 150 Govern- 
ment contracts) under their own name until a novation agreement is executed. 
CAS continues to exist as a corporation and I understand that there are no 
present plans to dissolve the corporation. (The agreement also provided for 
the transfer of CAS’s “entire business” to Bendix. ) 

Navy’s view that it was proper to rely on the Bendix agreement is 
based on its analysis of GAO decisions which allegedly support the 
proposition that the Navy could properly award either to CAS or to 
Bendix under the present facts. 

The cases cited by the Navy as authority for supporting an award 
to CAS—on the assumption that CAS, the bidding entity, would still 
be the entity receiving the award—are B-171095, May 4, 1971, and 
Harper Enterprises, 53 Comp. Gen. 496 (1974), 74-1 CPD 31. Both 
cases dealt with situations “where the award is made to the bidder, 
but where the bidder may have been considered nonresponsible at 
the time of bidding because of financial instability, but becomes re- 
sponsible by the time of contract award by reason of entering into 
[joint venture] agreements with other companies for financing and 
guaranteeing performance.” Because of the approval our Office gave 
to the awards in question, Navy argues that it is appropriate to 
award to CAS since, although the CAS/Bendix agreement is con- 
sidered not to be a joint venture agreement, “it [does provide] for 
a substantial merger of CAS with Bendix while yet retaining some 
independent and continued character to CAS as a corporate entity.” 

In the alternative, the Navy argues that it could make a direct 
award to Bendix under the authority of Numaa Electronics, Inc., 
54 Comp. Gen. 580 (1975), 75-1 CPD 21. In that case we held that 
rights and obligations arising out of proposals may be assigned, pro- 
vided the assignment is “effected by operation of law, or merger, or 
corporate reorganization, or sale of an entire business, or sale of an 


entire portion of a business embraced by the proposal, or any other 
means not barred by 41 U.S.C. § 15 or 31 U.S.C. § 203.” Navy argues 
that the CAS/Bendix agreement does or could be made to fit within 
the guidelines of Numaz. 


Gull’s Reply To Navy Report 


“2 hee re] 7 ~T RM 
Point I—AUeged Nonresponsive Bid 
: | 


al argument on this issue. 
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Point I1—Propriety of Responsibility Finding 


Gull alleges: (1) CAS was not a “manufacturer or regular dealer” 
because the company had sold its technology for “testers” to Bendix 
under the contract; (2) CAS has no engineering department so, at 
the time of award, it would be unable to perform the contract; (3) By 
its own admission to its stockholders, CAS was insolvent; and (4) 
CAS has misrepresented its financial condition, technical staff, and 
ownership of the technology—violation of securities law may be 
involved. 

Point 11I—The Bendix Agreement 


Gull makes extended arguments as to purported irregularities in 
the CAS/Bendix agreement, namely: (1) The original agreement 
did not include this IFB on the list of Bendix “commitments”; (2) 
Bendix waited until after bid opening to decide to issue a guarantee 
here and, therefore, had an improper option to avoid an award result- 
ing in a “shell game”; (3) What is involved here is an improper bid 
transfer of the type discussed in /nformation Services Industries, 
B-187536, June 15, 1977, 77-1 CPD 425; (4) No “operation of law 
or complete successor in interest” is present in the Bendix/CAS rela- 
tionship so as to make it legally proper under either 43 Comp. Gen. 
353 (1963) or Numaw Electronics, Inc., supra. Moreover, it is inap- 
propriate to apply the Vwmaw Electronics decision, which involved a 
negotiated procurement, to the subject case involving an advertised 
procurement; and (5) Although the Navy insists that the entity to 
be awarded the contract is CAS, in point of fact “CAS is not a viable 
entity”—award will not be performed by it since the company is an 


“insolvent shell corporation.” Consequently, under the authority of 
Harper Enterprises, supra, the CAS/Bendix arrangement is improper 
since that decision prohibits “infusion-of-resources” agreements where 


the “bidding entity no longer exists and the bid is effectively trans- 
ferred to a non-bidding entity.” 


ANALYSIS 


Point I—Alleged Nonresponsive Bid 
The Navy’s argument that CAS’s bid is responsive is considered 
correct. Specifically, we find Gull’s bid to contain an unconditional 
promise to furnish that which the Navy was seeking to procure. 
Point II—Propriety of Responsibility Finding 


Our Office has discontinued the review of procuring agencies’ de- 
cisions which find prospective contractors to be responsible unless: (1) 
the procuring officials [italic supplied] issuing the decision are shown 


253-411 O- 78-5 
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to have acted fraudulently or in bad faith in issuing the decision; or 
(2) so-called “definitive” responsibility criteria are involved. Com- 
mercial Envelope Manufacturing Company, Inc., B-186042, April 14, 
1976, 76-1 CPD 254, and cases cited in text. 

Gull’s arguments about CAS’s alleged lack of resources (engineer- 
ing department and others), financial insolvency and misrepresenta- 
tions do not constitute a showing of fraud on the part of procuring 
officials or relate to noncompliance with “definitive” responsibility 
criteria. Hence, they will not be considered. (We observe, however, 
that Gull may bring the question of CAS’s misrepresentations to the 
attention of those regulatory commissions concerned with the legal 
issues and facts involved as well as the contracting agency. ) 

Gull’s argument that CAS was not a “manufacturer or regular 
dealer” is not an issue for resolution by our Office since the respon- 
sibility for applying the “manufacturer or regular dealer” criteria 
of the Walsh-Healey Act, 41 U.S.C. § 35 (1970), is vested in the con- 
tracting officer subject to final review by the Department of Labor, 
and not GAO. Products Engineering Corporation, 55 Comp. Gen. 
1204, June 25, 1976, 76-1 CPD 408. 


Point I1I—The Bendix Agreement 


This issue will be discussed only to assess whether the agreement 
could properly be considered in determining the responsibility of CAS 
and whether award to CAS in this circumstance would otherwise be 
proper. We will not assess the adequacy of that agreement, however, 
for to do so would, in effect, constitute a prohibited review of the 
responsibility finding. 

The mere fact that a bidder enters into an agreement subsequent to 
bid opening, for the purpose of obtaining required resources, is not a 
basis, in and of itself, to reject the bid. Harper Enterprises, supra; 
B-171905, May 4, 1971. Consequently, Gull’s objections (1) and (2) 
concerning the post-bid-opening nature of the Bendix agreement are 
rejected. The only caveat expressed in Harper concerning post-bid- 
opening agreements to supply needed resources is that the terms of the 
agreement may not cause the bidding entity to “no longer exist” and 
may not cause an effective transfer of the bid to a nonbidding entity. 

We understand that there are no formal plans to dissolve CAS as 
a corporate entity. We are also told, moreover, that CAS may possibly 
do some business in its own name in the future so long as it does not 
compete with Bendix. 

Under these circumstances we conclude that the Harper caveat has 
not been contravened and award may properly be made to CAS in the 
company’s name. 

Protest denied. 
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Bids—Invitation For Bids—Cancellation—Erroneous—Reinstate- 
ment Recommended 


An invitation for bids which solicits bids on four alternate methods of per- 
formance, without indicating method of selecting among alternates, should not 
be resolicited where bid selected by grantee for award is low under any one of 
the four. 


In the matter of the Paul N. Howard Company, November 11, 1977: 

The Paul N. Howard Company (Howard) has requested that we re- 
view the cancellation of a solicitation by the Puerto Rico Aqueduct & 
Sewer Authority (Grantee), a recipient of grant funds from the 
United States Environmental Protection Agency (EPA). Our review 
is undertaken pursuant to 40 Fed. Reg. 42406 (1975), where we stated 
that we would review complaints concerning contracts awarded under 
Federal grants. Howard questions the propriety of the Grantee’s can- 
cellation of the solicitation. 


BACKGROUND 


Pursuant to a grant from the EPA under title II of the Water Pol- 


lution Control Act (33 U.S.C. § 1281 et seqg.), the Grantee solicited 


bids on three contracts in connection with the construction of a trunk 
sewer and pumping station for San Juan, Puerto Rico. The total esti- 
mated project cost was placed at $7,044,344 of which 75 percent—or 
$5,283,258—was to be funded by the EPA grant. 

Although the Grantee’s procurement activities involve a complex 
set of facts, the essence of the dispute in this case arises from the 
Grantee’s decision to accept “Alternate I1” from among four alternates 
in contract No. 2775. The four alternates, which called for use of dif- 
ferent combinations of construction materials for the trunk sewer 
and force main, are listed below: 


I II I& Ill IL& IV 


Conc. Pipe & Conc. Pipe & Cone. Pipe & Struc- Conc. Pipe & Struc- 
Structures Structures tures + Ductile tures + Ductile 
without with coating Iron Pipe for Iron Pipe Force 
Coating Force Main Main with 

without Coating Coating 


In its solicitation for bids on contract No. 2775 the Grantee included 
the following provision: 

AWARD OF CONTRACT. The Contract, if awarded, will be awarded to the 
lowest responsible bidder based upon a total computed price as specified herein- 
before under Canvass of Proposals, for the alternate bid items selected by the 
Owner [Grantee]. 

Following submission of the bids, the Grantee decided against de- 
ployment of the alternates calling for ductile iron pipe and the un- 
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coated concrete pipe. The iron pipe was rejected because the nitrous 
soil in the area where it was to be laid would cause the pipe to corrode. 
The uncoated concrete pipe was not chosen because it would be harmed 
by the reaction of the cement to the “aggressive chemicals in the sewer- 
age system environment.” Thus, the less durable alternates were re- 
jected in favor of Alternate II (coated concrete pipe). The Grantee 
proposed award to Howard, the second lowest bidder on Alternate IT, 
because the lowest bid, submitted by Blythe Industries, Inc. (Blythe), 
was found to be nonresponsive.* 

The proposed award of contract No. 2775 to Howard was the subject 
of a protest by Blythe under EPA’s procedures for considering bid 
protests. On March 31, 1977, the EPA Regional Administrator (for 
Region II) sustained the protest on the grounds that the specific cri- 
teria used by the Grantee in deciding against three of the four alter- 
nates was not mentioned in the specifications or otherwise made known 
to bidders as a factor in the award of the contract. The Regional Ad- 
ministrator concluded that the Grantee’s method of procurement vio- 
lated 40 C.F.R. § 35.938-4(c) (3), which requires “[a] clear explana- 
tion of the method of bidding and the method of evaluation of bid 
prices, and the basis and method for award of the contract.” 

In support of his conclusion the Regional Administrator quoted the 
following from our decision in 36 Comp. Gen. 380, 385 (1956) : 

The purpose of statutes requiring the award of contracts to the lowest respon- 
sible bidder after advertising is to give all persons equal right to compete for 
Government contracts, to prevent unjust favoritism, collusion, or fraud in award- 
ing Government contracts, and to secure for the Government the benefits which 
flow from free and unrestricted competition. See United States v. Brookridge 
Farm, 111 F. 2d 461. To permit bidders to compete on equal terms, the invita- 
tion must be sufficiently definite to permit the preparation and evaluation of 
bids on a common basis. Bidders cannot compete on an equal basis as required 


by law unless they know in advance the basis on which their bids will be 
evaluated. 


* * * * * * 


The “basis” of evaluation which must be made known in advance to the bidders 
should be as clear, precise and exact as possible. Ideally it should be capable of 
being stated as a mathematical equation. In many cases, however, that is not pos- 
sible. At the minimum, the “basis” must be stated with sufficient clarity and 
exactness to inform each bidder prior to bid opening, no matter how varied the 
acceptable responses, of objectively determinable factors from which the bidder 
may estimate within reasonable limits the effect of the application of such eval- 
uation factor on his bid in relation to other possible bids. By the term “objectively 
determinable factors’ we mean factors which are made known to or which can 
be ascertained by the bidder at the time his bid is being prepared. Factors which 
are based entirely or largely on a subjective determination to be announced by 
representatives of the contracting agency at the time of or subsequent to the open- 
ing of bids violate the principle for the reason that they are not determinable by 
the bidder at the time his bid is being prepared. 


*According to the analysis of the Regional Administrator, if the omissions which 
rendered Blythe’s bid nonresponsive had been corrected, Howard’s bid would be lower 
than Blythe’s. 
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Pursuant to the Regional Administrator’s Determination of March 31, 
1977, the Grantee cancelled the proposed award of contract No. 2775 
and commenced the process of resolicitation. Bid opening for contract 
No. 2775 was rescheduled for approximately October 17, 1977. 


DECISION 


In his Determination of March 31, 1977, the Regional Administrator 
concluded that because three of the four alternates were eliminated in 
favor of Alternate II on the basis of their susceptibility to corrosion, 
the procurement of contract No. 2775 was “not conducive to a maxi- 
mum free and open competition.” ** 

The solicitation for contract No. 2775 stated that award would be 
made to the lowest responsible bidder “for the alternate item selected 
by the Owner [Grantee ].” The obvious intent of this provision was to 
reserve in the Grantee the discretion to choose among the alternates 
without specifying the precise criteria to be employed. In other words, 
the choice of alternates would be the result of a “canvass of proposals” 
to determine the optimum combination of quality and price. This in- 
tention is indicated both by the language of the “Award of Contracts” 
provision and the fact that the alternates differed only as to the kind 
of material specified. 

It would have been desirable to have the solicitation for contract No. 
2775 rank each alternate according to the Grantee’s order of prefer- 
ence. However, since, as already noted, Howard’s was the low respon- 
sive bid on any one of the four alternates, the failure to do so does not 


constitute a cogent or compelling reason to order cancellation of the 
proposed contract. As was stated in Massman Construction Co. v. 
United States, 102 Ct. Cl. 699, 719 (1945) : “To have a set of bids dis- 
varded after they are opened and each bidder has learned of his com- 
petitor’s price is a serious matter, and should not be permitted except 
for cogent reasons.” More recently, in 54 Comp. Gen. 145, 147 (1974), 
74-2 CPD 121, our Office stated : 


The rejection of all bids after they have been opened tends 'to discourage com- 
petition because it results in making all bids public without award, which is con- 
trary to the interests of the low bidder, and because rejection of all bids means 
that bidders have extended manpower and money in preparation of their bids 
without the possibility of acceptance. 52 Comp. Gen. 285 (1972). As a general 
proposition, it is our view that the cancellation after bids are opened is inappro- 


**While EPA notes that no protest was filed concerning contract No. 2776 (phase II) 
and hence the facts of that procurement were not at issue in the protest of contract No. 
2775 before the Regional Administrator, we think it significant that since the bidding 
documents and method of evaluation in contract No. 2776 (awarded to Blythe) were 
exactly the same as those present in contract No. 2775, no question was raised by 
the Regional Administrator concerning whether there was maximum free and open 
competition under contract No. 2776 which was opened on the same day and under which 


Alternate II was selected. 
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priate when an otherwise proper award under a solicitation would serve the ac- 
tual needs of the Government. 53 Comp. Gen. 586 (1974) ; 49 id. 211 (1969) ; 48 
id. 731 (1969). 

In the present case, EPA’s rationale for ordering cancellation does 
not constitute a cogent or compelling reason for its decision. Accord- 
ingly, we recommend that the resolicitation be cancelled and that 
award be made to Howard, the low responsive and responsible bidder 
under the original solicitation. 

As this decision contains a recommendation for corrective action to 
be taken, it has been transmitted by letters of today to the congressional 
committees named in section 236 of the Legislative Reorganization Act 
of 1970, Public Law 91-510, 84 Stat. 1170, 31 U.S.C. § 1172 (1970). 


[ B-188270 J 


Travel Expenses—Air Travel—Fly America Act—Employees’ 
Liability—Travel By Noncertificated Air Carriers 


Dependents traveled by foreign air carrier from Accra, Ghana, to Frankfurt, 
Germany, and completed travel from Frankfurt to U.S. aboard U.S. air carriers. 
Employee is liable for 15 percent amount by which fare via Frankfurt exceeds fare 
by usually traveled route. Since travel via Frankfurt involved certificated U.S. 
air carrier service for 4,182 of 7,450 miles traveled, and proper routing via Dakar 
would have involved travel of 4,143 of 5,610 air miles by U.S. air carriers, em- 
ployee is liabie for loss of U.S. carrier revenues computed in accordance with 
formula at 56 Comp. Gen. 209. 


Travel Expenses—Rest Stops—Location Selection—Midway and 
Practicable Interchange Point 


Traveler entitled to rest stop under 6 FAM 132.4 should select rest stop location 
along routing determined in accordance with principles set forth in 55 Comp. Gen. 
1230 requiring use of U.S. air carrier available at origin to furthest practicable 
interchange point on a usually traveled route, and, where origin or interchange 
point is not served by U.S. air carrier, requiring use of foreign carrier to nearest 
practicable interchange point to connect with U.S. carrier service. Travelers will 
not be held liable for nonsubstantial differences in distances served by U.S. 
-arriers. 


Travel Expenses—Circuitous Routes—Rest Stops 


In traveling from Accra, Ghana, to U.S. under particular circumstances, Frank- 
furt is not a proper rest stop location and travelers who route travel via Frank- 
furt and take side trip to France are deemed to have traveled by indirect route 
and lose rest stop entitlement under 6 FAM 1382.4. 


In the matter of Michael A. Sulak—Fly America Act—rest stop 
selection, November 14, 1977: 


This decision is in response to a request for a ruling by Yvonne B. 
Shepard, authorized certifying officer, Department of State, as to the 
transportation expense entitlement of Michael A. Sulak, a Depart- 
ment of State employee. 
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Mr. Sulak and his family were authorized permanent change of sta- 
tion travel from Accra, Ghana, to Washington, D.C., by way of Pitts- 
burgh, Pennsylvania. Mr. Sulak’s wife and two children departed 
Ghana on May 30, 1976, traveling aboard foreign air carriers to Frank- 
furt, Germany. From Frankfurt, they traveled to Nancy, France, to 
visit with Mrs. Sulak’s parents. On June 25, 1976, they returned to 
Frankfurt and from there flew aboard U.S. air carriers to New York, 
New York, and on to Pittsburgh. They remained in Irwin, Pennsyl- 
vania, until completing permanent change of station travel to the 
Washington, D.C., area on August 21, 1976. Mr. Sulak joined the fam- 
ily in Pennsylvania on July 26, 1976, having departed from Accra the 
previous day, traveling directly to Pittsburgh by way of New York 
aboard U.S. air carriers. 

The certifying officer raises no question concerning reimbursement 
for Mr. Sulak’s own travel. However, because his dependents’ travel 
was interrupted by their visit to Nancy, and in view of the Depart- 
ment of State’s regulation providing that rest stops are not authorized 
when travel is performed by indirect route, she asks whether reim- 
bursement for the dependents’ travel is to be based upon routing via 
Irankfurt or upon direct travel from Accra to Pittsburgh. In this 
connection the certifying officer indicates that had the visit to Nancy 
not intervened, the dependents would have been allowed a rest stop in 
Frankfurt and that use of foreign air carrier service for the purpose 
of travel between Accra and Frankfurt would have been authorized. 

The issue presented by the certifying officer relates solely to the effect 
of the dependents’ side trip from Frankfurt to Nancy and assumes 


that, but for such deviation, travel by way of Frankfurt, including a 


rest stop there, would have been proper. We are unable to agree with 
that assumption and view the question of reimbursement for Mr. Su- 
lak’s dependents’ travel as involving significantly broader issues. 

Mr. Sulak’s dependents departed Accra on Sunday morning, using 
a foreign air carrier to travel the 3.268 mile distance between Accra 
and Frankfurt. By departing on Saturday, they could have traveled 
by foreign air carrier to Dakar, using foreign air carrier service for 
only 1,467 miles and traveling by U.S. air carriers for the remainder 
of the distance to Pittsburgh. As uninterrupted travel from Accra to 
Pittsburgh involves elapsed traveltime of over 19 hours, the depend- 
ents would have been entitled to a rest stop en route under the follow- 
ing provisions of 6 FAM 132.4: 

Any scheduled flights in excess of 14 hours on a usually traveled route, includ- 
ing scheduled stopovers of less than 8 hours, when traveling by less than first- 


class accommodations, may be interrupted for a rest period of not to exceed 24 
hours. The point of interruption should be midway in the journey or as near to 
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it as the schedule permits. Per diem and necessary miscellaneous expenses are 
authorized. Rest stops are not authorized when travel is performed by an indirect 
route. 

By using a foreign air carrier providing service between Accra and 
Dakar on Saturday, departing Accra at 11:30 a.m., Mr. Sulak’s wife 
and children could have taken a rest stop in Dakar and continued on to 
Pittsburgh via New York, using U.S. air carrier service departing 
Dakar at 2:55 p.m. on Sunday. This routing of travel would be con- 
sistent with the requirements of 6 AM 134 in effect at the date of the 
dependents’ travel, and with the principles set forth at 55 Comp. Gen. 
1230 (1976) requiring, in the case where U.S. air carrier service is not 
available at point of origin, that the traveler use noncertificated service 
to the nearest practicable interchange point to connect with certificated 
service. It should be further noted that under our holdings in 56 Comp. 
Gen. 216 (1977) and 56 zd. 629(1977), Mr. Sulak’s dependents could 
have traveled the entire distance between Accra and Pittsburgh aboard 
U.S. air carriers, departing Accra at 9:30 a.m. Sunday morning, tak- 
ing a rest stop in Dakar, and departing Dakar at 1:55 a.m. Tuesday 
morning. However, inasmuch as those two decisions post dated the 
travel performed by Mr. Sulak’s dependents, they will not be held to 
that scheduling. 

Aside from the fact that routing of travel via Frankfurt resulted in 
excessive use of foreign air carrier service, we note that the air fare for 
travel via Frankfurt is 15 percent greater than the fare for direct 
travel via Dakar. Paragraph 117v of 6 FAM defines a “usually trav- 
eled route” as follows: 

* * * one or more routes which are essentially the same in cost to the Govern- 
ment and in travel time. * * * 

The above definition of a “usually traveled route” involves greater 
flexibility where additional cost and traveltime will facilitate greater 
use of certificated U.S. air carrier service. However, where, as here, 
a routing involving a 15 percent cost differential would result in less- 
ened use of U.S. air carrier service, we do not believe that routing 
may be regarded as a usually traveled route. Therefore, we are unable 
to agree with the certifying officer’s determination that the dependents’ 
travel via Frankfurt was by usually traveled route, or that, but for 
their travel to France, they would have been entitled to a rest stop in 
Frankfurt and that travel by foreign carrier to Frankfurt for that 
purpose would have been proper. Our finding in this regard is consist- 
ent with the Secretary of State’s determination set forth in his Janu- 
ary 21, 1976, telegram to the American Embassy in Accra that em- 
ployees traveling to the United States should schedule their rest stops 
in Dakar, the nearest point on a direct route providing time for a rest 
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stop and permitting the balance of the travel to be performed aboard 
U.S. air carriers. 

Under 6 FAM 131.2, all official travel is required to be performed 
by usually traveled route. Where a traveler deviates from a usually 
traveled route, he is required to bear the additional cost in accordance 
with the following provision at 6 FAM 131.3: 

131.3 Indirect Travel 
131.3-1 Personal Responsibility of Traveler for Extra Expenses 

When a traveler deviates from a usually traveled route for personal con- 
venience, the traveler must bear the extra expense for the portion of the journey 
which is by an indirect route or for accommodations superior to those authorized. 
Transportation request forms are issued only for official travel. 

131.3-2 Limitations on Reimbursement 

a. Reimbursement for costs incurred on that portion of the journey which is 
traveled by indirect route is limited to the total cost of per diem, incidental ex- 
penses, and transportation by less than first-class air accommodations (regard- 
less of mode of travel used in indirect travel, except as provided in section 
131.3-2c) which would have been incurred by traveling on a usually traveled 
route. 

In no case may reimbursement for indirect travel exceed the allowable costs 
actually incurred for such indirect travel. 

Under the above-quoted regulation and in accordance with our hold- 
ing in B-167933, November 138, 1969, reimbursement for transporta- 
tion of Mr. Sulak’s dependents is to be based on the air fare that 
would have been payable in connection with direct travel by way of 
Dakar. The dependents’ per diem entitlement should likewise be com- 
puted on the basis of travel, uninterrupted by a rest stop, by way of 
Dakar in view of the fact that their travel by indirect route resulted 
in the forfeiture of rest stop entitlement under 6 FAM 132.4, supra. 
See Matter of Herbert L. Woods, B-183998, January 26, 1976, and 
B-171969, April 14, 1972. In addition, Mr. Sulak is financially re- 
sponsible for his dependents’ excess use of foreign air carrier service 
under 49 U.S.C. § 1517 (Supp. IV, 1974). 

The throughfare claimed by Mr. Sulak for his wife’s and children’s 
travel via Frankfurt is $1,580. The fare payable by the Government 
based on travel via Dakar is $1,379.40. In traveling via Frankfurt, the 
dependents used U.S. air carrier service for 4,182 of the total of 7,450 
air miles traveled. Had they traveled by way of Dakar 4,143 of the 
5,610 air miles traveled could have been performed aboard U.S. air 
carriers. Mr. Sulak is responsible in the first instances for the $200.60 
($1,580-$1,379.40) amount of the fare attributable to his dependents’ 
indirect travel via Frankfurt. Of the $1,379.40 fare payable for travel 
by way of usually traveled route, he may not be reimbursed for the 
$135.95 amount by which his dependents’ excessive use of foreign air 
carriers reduced U.S. air carrier revenues, based on the proration for- 
mula set forth in 56 Comp. Gen. 209 (1977) as follows: 
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Sum of certificated carrier segment mileage, 
authorized Fare payable 
Sum of all segment mileage, authorized by Government 


MINUS 


Sum of certificated carrier segment mileage, 


traveled Throughfare 


Sum of all segment mileage traveled paid 


= (4,143/5,610 X $1,379.40) — (4,182/7,450 X $1,580) 
= (.74X $1,379.40) — (.56 X $1,580) 
=$1,020.75—$884.80 

=$135.95 


While the travel of Mr. Sulak’s dependents involves a clear case of 
indirect travel resulting in excessive use of foreign air carrier service, 
we understand that there is some general confusion among Federal] 
employees regarding scheduling of rest stops. This confusion stems 
in part from the fact that in the past, employees of some agencies have 
been given considerable latitude in selecting a rest stop location from 
among any of several usually traveled routes. 

Section 5 of the International Air Transportation Fair Competitive 
Practices Act of 1974, 49 U.S.C. § 1517, necessarily limits the selection 
of rest stop locations. In accordance with 6 FAM 132.4, supra, the rest 
stop is required to be along a usually traveled route. As previously 
noted, a usually traveled route is defined as one of any number of 
routes that involves essentially the same cost and traveltime. That 
definition, set forth at 6 FAM 117v, supra, includes the caveat that 
“selection of usually traveled routes * * * is subject to the provisions 
of sections 133 and 134 restricting use of foreign carriers.” Thus, the 
question of proper rest stop selection depends upon the proper selec- 
tion in the first instance of one or more usually traveled routes. 

We have previously recognized that a reasonable cost variation of 
itself would not preclude the selection of a somewhat more costly route 
as a usually traveled route where other appropriate factors are in- 
volved. B-152381, October 7, 1963, ef. B-152381, December 15, 1969. 
The Guidelines for Implementation of Section 5 of the International 
Air Transportation Fair Competitive Practices Act of 1974, B-138942, 
issued June 17, 1975, and amended March 12, 1976, specifically provide 
that certificated U.S. air carrier service is considered available even 
though comparable or a different kind of service by a noncertificated 
air carrier costs less. Thus, the Guidelines clearly contemplate travel 
by way of other than the least costly routing to permit appropriate 
use of U.S. air carrier service. In 56 Comp. Gen. 216 (1977) we recog- 
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nized that up to 2 days additional per diem is payable to comply with 
the requirement of 49 U.S.C. § 1517 for use of available certificated 
air carrier service. That holding necessarily modifies the language of 
6 FAM 117v to the extent that it defines a usually traveled route in 
terms of equivalent traveltime. 

While contemplating an expanded definition of usually traveled 
route to accommodate the purpose of 49 U.S.C. § 1517, our holding in 
55 Comp. Gen. 1230 (1976) limits the employee’s selection from among 
two or more usually traveled routes. That decision requires that the 
traveler use certificated U.S. air carrier service available at point of 


origin to the furthest practicable interchange point on a usually trav- 


eled route. Where an origin or interchange point is not served by a 
USS. air carrier, noncertificated service is to be used to the nearest prac- 
ticable interchange point to connect with certificated U.S. air carrier 
service. In general, a rest stop should be taken along a routing selected 
in accordance with these principles. Based on practical considerations 
such as availability of suitable accommodations and reliability of con- 
necting service, an agency may determine that a particular city along 
a routing selected in accordance with our holding in 55 Comp. Gen. 
1230, nevertheless, is not an appropriate rest stop location. In such 
cases, the employee’s rest stop should be designated at an appropriate 
location along the alternate routing that otherwise most nearly com- 
plies with the route selection principles set forth in that decision. 
Thus, the selection of a rest stop is no longer an unfettered preroga- 
tive of the traveler, inasmuch as selection made in disregard of the 
policy of 49 U.S.C. § 1517 may result in the traveler’s personal lia- 
bility in accordance with our holding in 56 Comp. Gen. 209, supra. 
However, as noted in 55 Comp. Gen. 1230, travelers will not be held 
accountable for nonsubstantial differences in distances served by cer- 
tificated carriers. 

We believe that there is one other aspect of rest stop selection that 
requires clarification. The Department of State’s regulation provides 
that the rest stop “should be midway in the journey or as near to it 
as the schedule permits.” See 6 FAM 132.4. We recognize that par- 
ticularly in the instance of travel between the United States and 
Africa, the distance between the two continents makes it impossible 
in many cases to select a rest stop that is anywhere near midway in 
the journey and still schedule the travel aboard U.S. air carriers to 
the extent required by 49 U.S.C. § 1517. However, we believe that in 
most cases of travel to and from Africa an adequate rest stop can be 
provided making proper use of U.S. air carriers, as long as neither 
the portion of the journey preceding the rest stop nor the portion re- 
maining requires travel of more than 14 hours. Ordinarily, where a 
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rest stop cannot be provided at a point near to midway in the journey, 
the traveler can be permitted additional rest at destination under 6 
FAM 132.5, or, where travel aboard U.S. air carriers between the 
hours of midnight and 6 a.m. is involved, under the authority of 56 
Comp. Gen. 629 (1977). Where a rest stop can only be scheduled so 
near to the point of origin or destination that it cannot serve its in- 
tended purpose, it may be eliminated altogether insofar as the traveler 
is authorized an appropriate period of rest at destination. 


[ B-167804 J 


Leaves of Absence—Annual—Accrual—Part-Time, ete., Employ- 
ees—Intermittent 


Immigration and Naturalization Service inspector whose position was desig- 
nated “intermittent” is nonetheless entitled to annual leave benefits on a pro 
rata basis as a part-time employee having an established regular tour of duty, 
since he was routinely issued a form scheduling his work at specific times and 
dates for each of the 2 workweeks of the next pay period. Under these circum- 
stances, the fact that he may not have been scheduled to work at the same time 
and on corresponding days of the 2 workweeks of each pay period does not defeat 
that entitlement. 

In the matter of Kenneth L. Nash—annual leave benefits as part- 


time employee, November 15, 1977: 


We have been asked to render a decision concerning Mr. Kenneth L. 
Nash’s entitlement to annual leave for the period from May 27, 1975, 
to January 18, 1976, during which period he served as an Immigra- 
tion and Naturalization Service (INS) inspector in San Juan, Puerto 
Rico. 

Notwithstanding the designation of his position as “intermittent,” 
Mr. Nash claims that he worked a regular tour of duty during the 
period in question and asserts that as a part-time employee subject 
to a regular tour of duty he is entitled to annual leave under chapter 
63, subchapter I, of title 5 of the United States Code. In support of 
this contention, he cites the fact that he was granted annual leave 
subsequent to January 18, 1976, for work performed as an INS 
inspector in San Juan under the same conditions. 

Effective January 18, 1976, administrative jurisdiction for INS 
employees in the San Juan District was transferred from the former 
Southeast Region, INS Office, to the Eastern Regional Office, INS. 
As of that same date, Mr. Nash’s appointment was redesignated “part- 
time” and from then until his appointment was terminated, he was 
credited with annual leave as a part-time employee serving subject 
to an established tour of duty. The record contains a letter dated 
August 24, 1976, from the New York Region of the Civil Service 
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Commission, indicating that upon a review of the records, personnel 
officials of the Eastern Region, INS, had determined that Mr. Nash 
in fact worked a regular tour of duty established in advance without 
the knowledge of regional personnel officials. 

For the period prior to January 18, 1976, the INS, Southern Region, 
denied Mr. Nash’s claim for crediting of annual leave based upon its 
finding that he did not have a regularly scheduled tour of duty but 
instead worked “various days and hours.” This determination appears 
to have been based on a review of the documents effecting Mr. Nash’s 
appointment, which designate his position as “intermittent,” and a 
review of Time and Attendance reports which, for the pay periods 
involved, show that he worked (or was given time off for holidays) 
for the following nonovertime hours: 

Week 

Ending 2 
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7-19-75 
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A part-time employee is entitled to annual and sick leave benefits 
under chapter 63, subchapter I, of title 5 of the United States Code 
on a pro rata basis unless he is subject to the following exclusion at 
5 U.S.C. § 6301(2) (B) (ii) which provides as follows: 

(ii) a part-time employee who does not have an established regular tour of 
duty during the administrative workweek * * *. 

The Civil Service Commission instructions include the following 
provision at chapter 630, subchapter 3-1, of the Federal Personnel 
Manual (FPM) which is applicable to part-time employees and pro- 
vides as follows: 

b. Earning rates for part-time employees. (1) To earn annual leave, part-time 
employees must have a regularly assigned tour of duty on at least one day of 
each week in the pay period. 

(2) Part-time employees with less than three years of service earn one hour 
of annual leave for each 20 hours in a pay status. 

(3) Those with three but less than 15 years of service earn one hour of annual 
leave for each 13 hours in a pay status. 

(4) Those with 15 or more years of service earn one hour of annual leave for 
each 10 hours in a pay status. 

This regulation stresses the requirement that a part-time employee 
serve under an established tour of duty as a condition to his right to 
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receive annual leave benefits. In this regard, chapter 630, subchapter 
S2-3a (4) of FPM Supplement 990-2 further provides that : 


(4) Crediting of part-time accruals. To benefit from the leave law, a part-time 
employee must serve under an established tour of duty for each of the two 
administrative workweeks in each biweekly pay period. There is no credit of 
leave for fractional parts of biweekly pay periods either at the beginning or end 
of an employee’s period of service. A part-time employee who completes a full 
biweekly pay period may carry over from one pay period to the next those hours 
of service in a pay status which do not equal the number necessary for a mini- 
mum leave credit of one hour -until sufficient service is rendered to total the 
hourly credit; but if he changes to a full-time employee status and he has 
insufficient service credit to earn the minimum of one hour, the fractional hours 
of service are lost pecause of the change in the tour of duty (32 Comp. Gen. 490). 


The Southern Region, INS, has apparently construed the require- 
ment that a part-time employee have an established regular tour of 
duty as contemplating that he be scheduled to work for corresponding 
days and hours of each workweek over an extended period of time. 
On Apr! 26, 1977, INS reported to the Civil Service Commission that: 

Mr. Nash’s Time and Attendance Reports for the period May 27, 1975 to 
January 17, 1976, reflect that he did work 40 or more hours a week on occasion, 
however, he did not have a regularly scheduled tour of duty, but worked various 
days and hours. Therefore, Mr. Nash’s appointments were properly classified as 
Intermittent, * * * 

The fact that Mr. Nash’s appointments were designated “inter- 
mittent” is not conclusive of the question of his entitlement to annual 


leave benefits. In B-183813, June 20, 1975, we upheld the granting of 
annual and sick leave to employees originally given intermittent ap- 
pointments who in fact worked regularly scheduled tours of duty. 
In so holding, we stated : 


We have held that the wording of an employee’s appointment does not neces- 
sarily determine his right to sick and annual leave if his actual service differs 
from that indicated in the appointment. 16 Comp. Gen. 442 (1986), 18 Comp. Gen. 
457 (1938). 

See also 31 Comp. Gen. 215 (1951), and B-165791, October 12, 1970. 

In 31 Comp. Gen. 581 (1952) we construed the requirement imposed 
by section 202(b)(1)(B) of the Annual and Sick Leave Act of 1951, 
Public Law 223, 65 Stat. 679, that the employee have an established 
tour of duty as contemplating a “definite and certain time, day and/ 
or hour of any day, during the workweek when the employee regularly 
will be required to perform duty.” In 32 Comp. Gen. 491 (1953), we 
amplified that definition, holding that a part-time employee is entitled 
to benefits under the leave act only if he serves under an established 
tour of duty for each of the 2 administrative workweeks in each bi- 
weekly pay period. The holdings of these two decisions are reflected 
in the Civil Service Commission instructions quoted above. 

We have been advised by the then officer in charge of the United 
States Immigration and Naturalization Service Inspectional Facility 
at the San Juan International Airport, Puerto Rico, that during the 
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period from May 27, 1975, through January 18, 1976, Mr. Nash’s 
assignments were prescheduled on a biweekly basis. In this connec- 
tion, we understand that Mr. Nash’s supervisors followed a practice 
of issuing him a form designating the specific dates and times at 
which he was required to perform work during the 2 administrative 
workweeks for the following pay period. The fact that for each such 
pay period he may not have been scheduled to work at the same times 
and on corresponding days of the 2 workweeks is inconsequential 
where, as in Mr. Nash’s case, he was in fact scheduled to work on at 
least 1 day of each administrative workweek within each of the pay 
periods in question. Cf. 54 Comp. Gen. 251 (1974). 

Since Mr. Nash has been separated from his position as an INS 
inspector, he should be paid a lump-sum amount representing the leave 
that he should have been credited for the period from May 27, 1975, 
to January 18, 1976, insofar as otherwise proper. 


[ B-189150 J 


Contracts—Negotiation—After Advertising—Grantee Contracts 


Grantee’s decision to reject all bids received, two being nonresponsive and one 
unreasonably priced, and negotiate on price only was proper under Federal Man- 
agement Circular 74-7, attachment 0 and applicable Massachusetts law. Grantee 
did not have to revise specifications and readvertise procurement as grantee had 
determined specifications constituted minimum needs. 


General Accounting Office—Jurisdiction—Contracts—Contracting 
Officer’s Affirmative Responsibility Determination—General 
Accounting Office Review Discontinued—Exceptions 


yeneral Accounting Office (GAO) does not review grantee’s affirmative deter- 
mination of responsibility unless fraud has been alleged or solicitation contains 
definitive responsibility criteria which have allegedly not been applied. This is 
consistent with position of GAO in Federal procurement area. 


Contracts—Buy American Act—Inapplicable—Grantee Contracts 


The Buy American Act (41 U.S.C. 10 (1970) ) provisions do not apply to contracts 
made by grantees. 


In the matter of the Babcock & Wilcox Company, November 15, 


1977: 


The Babcock & Wilcox Company (B & W) has requested our Office’s 
review of an award by the Massachusetts Bay Transportation Author- 
ity (MBTA) to Mitsui & Co., Inc. (Mitsui). MBTA is a recipient of 
the Urban Mass Transportation Administration (UMTA) grant 
funds under Capital Project No. MA-03-0037, wherein 80 percent of 
the project is funded by Federal funds under section 3(f) of the Urban 
Mass Transportation Act of 1964 (49 U.S.C. § 1602(f) (1970)). 
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On February 10, 1977, the following three bids were received by 
MBTA for contract No. 997-76 for the furnishing of three steam gen- 
erators: 


B&W $1, 994, 500 


Combustion Engineering, Inc. (C-E 2. 155, 000 
Mitsui 2, 423, 100 


3 & W submitted with its bid five pages of “Technical Clarifications 
and Exceptions” and 24 pages of “Commercial Exceptions and Clari- 
fications.” C—E’s bid contained 22 pages of exceptions and clarifica- 
tions to the technical specifications and to the General Terms of the 
solicitation. Mitsui took the following exceptions in its bid: 

1. It did not currently possess an ASME “S” Stamp required by the 
specifications ; 

2. Efficiency of collector is 87 percent not 90 percent required by 
specifications ; 

3. Dust collector tubes to be case iron rather than specified carbon 
steel; and 

1. Two flue gas dampers required were excluded. 

The MBTA’s consulting engineers found that the bids of B & W and 
(—E were nonresponsive and that Mitsui’s bid was responsive, as the 
engineers did not find the four exceptions to the specifications to be 
material. Paragraph 9 of the Instructions to Bidders reserved for 
MBTA the right to waive minor irregularities. 

After receiving the engineers’ report, MBTA contacted the three 
bidders and advised B & W and C-E that the exceptions in their bids 
could render the bids nonresponsive. Also, Mitsui was told that its 
bid price was too high. B & W and C-E responded that they could not 
accept the MBTA’s conditions and terms as stated in the solicitation 
and Mitsui advised that it would not modify its price. 

Based on the above information, MBTA requested UMTA’s per- 
mission to reject all bids and negotiate price and the terms and condi- 
tions with the three firms. UMTA replied that all bids could be re- 
jected and price only negotiated or the specifications could be revised 
and the solicitation readvertised. MBTA decided to negotiate on price 
only. 

Following discussions, B & W and C-E declined to submit a price 
based on the terms and conditions required by MBTA while Mitsui 
submitted a price of $2,240,000 and stated it would supply the two gas 
flue dampers previously omitted. On July 15, 1977, award was made 
to Mitsui. 


B & W asserts that the decision to restrict negotiation to price only 
was violative of the requirement for maximum free and open competi- 
tion under the applicable regulations. UMTA’s grantee procurements 
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are subject to attachment 0 of Federal Management Circular 74-7. 
B & W contends that MBTA could have rejected all bids as it did, but 
should not have negotiated but revised the specifications and readver- 
tised. 

Section 3(c) (5) of attachment 0 states, in part, that: 

* * * Any or all bids may be rejected when it is in the grantee’s interest to do 
so, and such rejections are in accordance with applicable State and local law, 
rules, and regulations. 

Chapter 30, section 39M(a) of the Massachusetts General Laws 
states that bids may be rejected if it is in the public interest to do so. 
We find nothing improper in MBTA’s determination to reject all bids 
in the circumstances here. 

Concerning the decision to negotiate, B & W contends that such ac- 
tion was unauthorized under the applicable regulations. B & W bases 
this contention on the memorandum filed with our Office by UMTA 
stating that it was determined that all three prices submitted were 
unreasonably high. B & W argues that neither the consulting engineers 
nor MBTA stated that the prices of B & W and C-E were unreason- 
able, but only the price of Mitsui was too high. UMTA continues in its 
memorandum that it is permissible to negotiate without readvertising 
when all bids are rejected based on unreasonable prices under Federal 
Procurement Regulations § 1-3.214 (1964 ed. cire. 1), which section 
is based on the authority contained in 41 U.S.C. § 252(c) (14) (1970). 
B & W states that since its and C-E’s prices were not unreasonable, as 
evidenced by the eventual award to Mitsui at a higher price, no author- 
ity existed for negotiation. 

While the memorandum from UMTA states the reason for the re- 
jection of bids and subsequent negotiation to be unreasonable prices, 
this is a restatement of the letter from MBTA to UMTA dated April 
11,1977, which read, in pertinent part, as follows: 

* * * The three bids contained technical “exceptions and clarification” with 
Babcock & Wilcox and Combustion Engineering submitting ‘exceptions and 
clarifications” to the commercial terms and conditions. Our Engineer estimates 
that as a result of the “exceptions” B & W and C-E’s “adjusted bid price” is 
practically equal. 

Due to the above, the Authority has obtained from the bidders a two week 
extension for consideration of the proposals to April 25, 1977, and as a result 
of all of the areas of concern, it is now the Authority’s opinion that it would be in 
our best interest to reject all bids and to attempt to negotiate a contract with 
the three bidders and Zurn Industries in accordance with the ‘negotiating prin- 
ciples” of the Federal Procurement Regulations. We recommend the rejection 
of bids based on the fact that exceptions were taken and all bids substantially 
exceeded our Engineer’s estimate of $1,500,000.00. 

Based on the above, it appears MBTA considered all three bids un- 
reasonably priced. However, even if the bids of B & W and C—E were 
found to be reasonably priced, as contended by B & W, MBTA still 
could have negotiated as it did under attachment 0, section 3(¢) (6) (£) 
which states : 
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(6) Procurements may be negotiated if it is impracticable and unfeasible to use 
formal advertising. Generally, procurements may be negotiated by the grantee if: 


* * k * * x * 

(f) No acceptable bids have been received after formal advertising: 

The bids of B & W and C-E were unacceptable or nonresponsive 
because of the exceptions taken to the terms and conditions of the 
solicitation and, therefore, even if their prices were reasonable, ne- 
gotiation was proper in the circumstances. 

Regarding the contention that the specifications should have been 
revised and the procurement readvertised, B & W argues that by ne- 
gotiating only on price, MBTA limited the number of competitors to 
one, Mitsui, because B & W and C-E had advised MBTA that there 
were certain terms and conditions they could not accept in the solici- 
tation as drawn. Therefore, MBTA did not obtain the maximum, open 
and free competition required by attachment 0. The mandate for 
maximum competition must be tempered by a grantee’s actual mini- 
mum needs. MBTA was aware of B & W’s objections to certain areas 
of the specifications and terms and conditions but chose not to alter 
the solicitation. We believe this act shows that MBTA determined 
these areas to be its minimum needs and, therefore, while possibly 
precluding competition by certain firms, necessary to the procure- 
ment. We have recognized in the Federal procurement area that it is 
the responsibility of the procuring activity to establish its minimum 
needs and we believe this Federal norm is equally applicable to grantee 
procurements as a basic principle of Federal procurement law to be 
followed by grantees. See A//en and Vickers, Inc., 54 Comp. Gen. 445 
(1974), 74-2 CPD 303, and //linois Equal Employment Opportunity 
Regulations for Public Contracts, 54 Comp. Gen. 6 (1974), 74-2 CPD 
1. Therefore, we have no objection to MBTA’s decision not to revise 
the specifications merely to appease B & W and C-E because MBTA 
has shown that the specifications reasonably represent its minimum 
needs. 

Next, B & W states that it believes Mitsui is a nonresponsive bidder 
because the contractor accepted two areas of the specifications without 
objection which B & W and C-E advised MBTA during a prebid 
conference were unreasonable. These two areas of the specifications 
were guarantees of 0.04 lb. of particulate/106 BTU and sound pressure 
of the fans and drives. By agreeing to the specifications, B & W argues, 
this shows Mitsui’s lack of responsibility. B & W also questions Mit- 
sui’s ability to comply with various clauses in section 10 of the solicita- 
tion relating to Equal Employment Opportunity, Air and Water 
Pollution and Utilization of Minority Business Enterprises. Further, 
B & W contends that the responsibility is suspect because Mitsui has 
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no established record in the United States of satisfactory performance 
on similar applications. MBTA has found Mitsui to be responsible. 

Our Office does not review protests against affirmative determina- 
tions of responsibility by Federal contracting officers unless either 
fraud has been alleged or the solicitation contains definitive respon- 
sibility criteria which have allegedly not been applied. See Central 
Metal Products, Incorporated, 54 Comp. Gen. 66 (1974), 74-2 CPD 
64. We see no reason to expand this scope of review in connection 
with the grantee’s determinations. 

B & W also questions whether the price-only negotiation constituted 
an “auction” because bidders were informally advised of their com- 
petitors’ positions. We have found no evidence of a price leak during 
negotiations and, moreover, there was only one firm, Mitsui, which 
submitted a price during the negotiation process, which would pre- 
clude an auction. 

Finally, B & W states that the solicitation did not contain the nor- 
mal incentives to domestic suppliers and, therefore, violated the Fed- 
eral policy which encourages the procurement of American-made 
products. The Federal policy alluded to by B & W is the Buy American 
Act (41 U.S.C. § 10a-d (1970) ). However, that act only applies to the 
Federal Government, not grantees and, therefore, we find nothing 
objectionable with the solicitation. 

Based on the foregoing, we find nothing improper in the award to 
Mitsui. 


[ B-187793 ] 


Appropriations—Availability—-Capital Cost of Lessor—Long 
Term Lease 


Agency’s annual appropriation is not available for payment of equipment lessor’s 
entire capital cost at commencement of lease, and consequently low bid for 
lease of telephone equipment for 10 years which requires payment of bidder’s 
capital costs at the outset of lease is properly rejected as requiring an advance 
payment contrary to law. 


Contracts—Payments—Advance—Limitation 


Advance payments authorized by statute and implementing regulations are 
financing tool used where no other means of contract financing are available; 
a bid conditioned upon the receipt of advance payments would be required 
to be rejected pursuant to Federal Procurement Regulations 1-30.407(b). 


Appropriations—Fiscal Year—Contract—Date of Award—lInstal- 
lation Costs of Telephone Equipment 


Installation costs of telephone equipment are expenses properly incurred during 
fiscal year in which contract was awarded and properly could be paid from 
annual appropriation available for such purpose for that fiscal year; however, 
had bidder unbalanced its bid by including the capital cost of its equipment in the 
installation cost, contracting officer would not be authorized to accept the bid 
because such costs would be far in excess of reasonable value of the installation 
services performed and payment would be in violation of 31 U.S.C. 529. 
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Bids—Evaluation—Factors Not Listed in Invitation 

Failure to consider present value of money factors or residual values in determin- 
ing low bidder under lease/purchase alternatives is proper where invitation 
for bids (IFB) does not include such factors for evaluation. In advertised 
procurements, if any factors other than bid price are to be considered in determin- 
ing low bidder, IFB must advise of such factors. 
Bids—Evaluation—Determinable Factors Requirement—Failure 
to List in Solicitation—Not Prejudicial to Protester 

While solicitation failed to set forth objectively determinable evaluation factors, 
protester was not prejudiced thereby. 

In the matter of the General Telephone Company of California, 
November 16, 1977: 


General Telephone Company of California (GTC) protests the 
award of a contract to Northern Telecom, Inc. (NTI) for the pur- 
chase of a telephone system for the Veterans Administration (VA) 
Hospital, Loma Linda, California. GTC asserts that it was the lowest 
bidder under the evaluation criteria set forth in the second step of a 
two-step formally advertised procurement and thus it, not NTI, was 
entitled to the award. 


I. Background 


The VA invited bids for the hospital telephone system on two 
alternate bases, i.e., purchase or lease. In addition, bids were requested 
for maintenance and certain “follow-on” services such as system ex- 
pansion. Bids for the purchase of the system were to be evaluated on 
the basis of the purchase cost, plus the cost of maintenance and follow- 
on services for a period of 5 or 10 years, and in the case of the lease 
evaluation was to be based on the cost for a 5 or 10 year lease period 
plus maintenance and follow-on services for that period. For the pur- 
pose of evaluation, a 5 percent per year escalation factor was added 
to the annual recurring costs (maintenance, lease costs, and follow-on 
services as appropriate) for the 5 or 10 year period for either 
alternate. 

Bids were received from several firms, with the following evaluated 
on a 10 year basis as low and second low respectively : 

General Telephone Company of California $1, 096, 441. 35 
Northern Telecom, Inc 1, 103, 554. 50 

The GTC low bid for the lease of the telephone equipment was 
formulated under a so-called tier pricing concept. As explained by 
GTC in its bid: 


The Tier Pricing concept of rate making essentinlly divides the total cost of 
providing service into the categories of capital recovery [basic charge or] Tier A, 
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generally considered fixed costs, and on going operating costs Tier B, such as 
maintenance and administration which are considered variable. 

The payment plan consists of four components : 

1. Nonrecurring charge to be paid at the time the service is provided. 

2. Basic charge which may be paid off totally, or in part, at time of installa- 
tion or; 

3. Paid off on a monthly basis during the term of the contract (Tier A) 

4. Monthly on going costs which continue throughout the term of service 
(Tier B) 


” x + * * * ” 

The Tier Pricing concept applies to the basic switching system only. Charges 
and rates for station equipment and various supplemental services are those now 
on file or to be filed in the Company’s tariffs which will continue throughout the 
term of service [Tier B]. 

GTC offered three “plans” (only one of which is essential to this 
discussion) and bid as follows in accordance with the tier pricing 
concept : 


Non- 
recurring Basic 
PLAN A Charge Charge Tier A Tier B 

Option I: * *0 0 

First 5 years $468, 424 $583, 500 $218, 388 

Subsequent 5 years 218, 388 
Option IT: 

First 10 years 27, 095. 35 468, 424 712, 650 436, 776 


The asterisk referred to a statement in the bid that: 


Customer has the option of paying all or part of the basic charge to reduce, or 
eliminate, the Tier A pricing. Prices shown are the sum of 60 or 120 months times 
the monthly rate. 


Follow-on services were quoted in a separate schedule. NTI bid a 
firm fixed price for the purchase of the telephone system and included 
all equipment and apparatus. Follow-on service and maintenance were 
also bid as required and were included in the evaluated prices. 

Because the low GTC bid was calculated using the $468,424 basic 
charge payable upon completion of the installation (under the VA 
evaluation the use of any of the “Tier A” charges would not have 
resulted in the low bid), the VA rejected the bid on the assumption 
that it required an advance payment in violation of 31 U.S.C. § 529, 
and awarded the contract to NTI. 

GTC asserts the following bases for its protest: 

1. The GTC basic charge was not an advance payment ; 

2. The VA improperly evaluated the bids by not applying present 
value cost determinations to the bids as well as other cost factors. 

GTC argues that the basic charge should be considered a nonrecur- 
ring installation cost which was specifically permitted by the invita- 
tion. Alternatively, GTC points out that in any event advance pay- 
ments may be allowed as provided by 41 U.S.C. § 255 and Federal Pro- 
curement Regulations (FPR) 1-30.400 et seg. (1964 ed.). 
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II. Discussion 

A. Advance Payments 

The “low” GTC bid rejected by the VA as “illegal” required the 
agency to pay $496,519 upon completion of installation, $468,424 (the 
basic charge) of which represented the capital recovery for the equip- 
ment it offered to lease, plus $28,095 which was the cost of installation. 
The $468,424 was payable whether or not service continued for the 
duration of the lease. The basic charge, therefore, is, in our view, 
tantamount to the purchase of the leased equipment without bene- 
fit of title (and the incidents thereto). 

Necessary to the consideration of the questions raised by the V A’s re- 
jection of the GTC low bid is the following section of title 31, United 
States Code: 

§ 529 Advances of public moneys; prohibition against. No advance of public 
money shall be made in any case unless authorized by the appropriation con- 
cerned or other law. And in all cases of contracts for the performance of any 
service, or the delivery of articles of any description, for the use of the United 
States, payment shall not exceed the value of the service rendered, or of the 
articles delivered previously to such payment. * * * [Italic supplied.] 

GTC argues that the advance payment statute, 31 U.S.C. § 529, 
supra, does not prohibit the award of the contract under its plan calling 
for payment of the $468,464 basic charge, because payment on its low 
bid was not required prior to the completion of the installation of the 
equipment leased to the Government. GTC bases its argument on the 
theory that an advance payment is a payment for goods or services 
“not yet received.” GTC asserts that because the VA required instal- 
lation and operation of a telephone system in the current fiscal year, 
payment of that firm’s capital costs for equipment which it proposes 
to lease to the Government for 10 years is an expense properly incurred 
in that fiscal year. GTC has not indicated what the standard monthly 
tariff charges would have been for a similar installation during the 
current fiscal year, although GTC has offered the Government an 
option to pay the capital costs at the rate of $71,265 annually for the 
duration of the lease. 

In 1 Comp. Gen. 143 (1921), we considered the advance payment 
statute in regard to the legality of Government partial (progress) 
payments for materials which had not been delivered. We held that 


the provisions of the statute do not necessarily preclude the making 
of any payment under a contract until the entire subject has been 
completed and delivered to the Government, stating that the statute 
was “not intended to prevent a partial payment in any case in which 
the amount of such payment had actually been earned by the contrac- 
tor and the United States had received an equivalent (title) there- 
for.” We concluded that because the partial payments were not in 
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excess of the amount actually earned by the contractor in the per- 
formance of the contract, and because ¢i¢/e to all property upon which 
payment was made vested in the Government, the Government re- 
ceived the corresponding benefit which justified the making of a 
partial payment in advance of delivery. 

In 20 Comp. Gen. 917 (1941), we approved a proposed contract 
amendment to provide for partial payment of the contract price prior 
to delivery to the Government upon the condition that title to the 
materials for which payment was made passed to the Government. 
See also 28 Comp. Gen. 468 (1949). We have also approved the pay- 
ment of earnest money under an agreement of sale for real estate to the 
Government on the theory that under the proposed agreement of sale, 
equitable title would vest in the Government prior to the vesting of 
legal title, which remains in the seller only to secure the payment of 
the purchase price. 34 Comp. Gen. 659 (1955). 

Under the facts of this case, it is clear that the Government would 
acquire no legal or equitable interest in the title to the equipment 
installed under the lease. The most that it has is the limited right to 
physical possession for a maximum period of 10 years. For example, 
the Government has no right to maintain the equipment independent 
of the lessor, nor can it demand that the equipment be relocated to 
another site should it decide to terminate service at the installed loca- 
tion. In addition, under the terms of the bid, the Government has no 
interest in the residual value of the equipment whether or not services 
are maintained for the full term of the lease or upon its conclusion. 
It is, of course, not denied by GTC that the $468,424 basic charge 
required at the outset of service represents the capital costs of the 
equipment “leased” for a period of 10 years, and as such, it seems 
apparent to us that a substantial portion of the basic charge would 
not have been “actually earned” by GTC at the time it was to be made. 
It is also our view that only a portion of the entire capital cost of the 
leased equipment represents the current fiscal year’s needs, and that 
a majority of the capital costs represent telephone needs for future 
fiscal years. We have consistently regarded the advance payment 
statute as prohibiting advance payments under rental agreements 
with only limited exceptions not relevant here. Advance Payments for 
Equipment Rental, B-188166, June 3, 1977, 77-1 CPD 391; 25 Comp. 
Gen. 834 (1946); 19 Comp. Gen. 758 (1940); 18 Comp. Gen. 839 
(1939). We are, therefore, of the opinion that any leasing scheme 
which obligates the Government to pay the contractor’s entire capital 
cost at the outset of the lease is contrary to the statutory limitations 
of 31 U.S.C. § 529. 

Although GTC contends that the basic charge should be considered 
in the same manner as a nonrecurring installation cost which was 
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specifically permitted by the invitation, it is clear that the basic charge 
and installation charge are not the same and were not intended by 
GTC to be the same. GTC did not identify the $468,424 charge as 
an installation cost, but rather indicated $29,095 as the cost of installa- 
tion of the equipment. The $468,424 obviously represents something 


other than installation costs. Moreover, even if it had unbalanced 
its bid by including the capital cost of its equipment in the nonrecur- 
ring installation charge, we are of the opinion that the contracting 
officer would not be authorized to accept the bid for the apparent 
reason that such cost would be far in excess of the value of the instal- 
lation services performed. Thus, while the installation cost of the 
system is an expense properly incurred during the fiscal year, and 
as such, could be paid from the currently available annual appropria- 
tion for that purpose, payment from an annual appropriation for such 
an unbalanced installation charge would, in our opinion, be contrary 
to31 U.S.C. § 529. 

GTC also notes that if the basic charge is construed as an advance 
payment, such payments are authorized by 41 U.S.C. § 255 and FPR 
1-30.400 et seq., 41 C.F.R. 1-30.400 et seg. (1976). 

We think GTC’s argument in this regard must fail. First, au- 
thorized advance payments are clearly indicated to be a financing tool 
where no other means of contract financing is available to the con- 
tractor, FPR 1-30. 404(b), and are last in the general order of 
preferences stated as a means of contract financing. FPR 1-380. 209. 
Advance payments are considered appropriate for, among other 
things, “rare but essential contracts to those contractors, unusually 
weak or overextended financially * * *.” FPR 1-30.408. GTC does 
not contend that it could qualify as the recipient of an advance pay- 
ment under the conditions of this procurement and the criteria of 
Subpart 1-30. 4 of the Federal Procurement Regulations. Moreover, 
although advance payments are authorized under certain contracts 
to be awarded under formal advertising, a bid such as the GTC “low” 
bid would nonetheless be required to be rejected since it is conditioned 
upon the receipt of the advance payment, contrary to FPR 1-30. 407 
(b). We, therefore, reject GTC’s assertions that an advance pay- 
ment to it would be legally authorized in this case. 

B. Bid Evaluation 

GTC claims that the VA improperly evaluated the bids received 
because it failed to include an analysis of “present worth and other 
cost factors” in its determination of the low bid. The purpose of 

+T'C’s argument in this respect is to show that all of its bid options, 
including those which do not require payment at the outset of the 
lease were lower than NTT’s bid when present worth of money factors 
are considered. The other cost factors which GTC claims should 
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have been considered were the “direct Federal tax loss as a result 
of a purchase rather than a lease,” and “additional costs associated 
with insuring Government-owned equipment,” claiming support for 
that proposition from Office of Management and Budget (OMB) 
Circular A-76, which GTC believes is applicable to this procurement. 
In addition to a direct Federal tax loss, GTC states purchase of the 
equipment versus lease “will result in a loss of state income taxes and 
local equipment property taxes, which loss could have a long term 
impact on Federal revenue sharing programs.” 

The VA’s failure to consider such factors in addition to price, 
GTC says, was in violation of 41 U.S.C. §253(b) which requires 
award “to that responsible bidder whose bid, conforming to the invi- 
tation to bid, will be most advantageous to the Government, price 
and other factors considered * * *.” {Italic supplied.] SF 33A, in- 
cluded in the IFB, contains substantially the same language as the 
statute. GTC cites Linolex Systems, Inc. et al., 58 Comp. Gen. 895 
(1974), 74-1 CPD 296, as supporting the proposition that it is 
necessary to make present value calculations when determining wheth- 
er to buy or lease. 

We do not believe that Linolex, supra, should be read to be a man- 
date by this Office that present value calculations must be included 
in purchase/lease determinations. In 7'hird Party Leaseback of 
ADPE, 55 Comp. Gen. 1012 (1976), 76-1 CPD 275, (also cited by 
GTC), we recommended that lease or purchase determinations be 
based on the present value of money. Of equal concern in a procure- 
ment such as this, however, where the life of the equipment could 
reasonably be expected to exceed the term of the lease, would be the 
residual value of the purchased equipment which should be considered 
in evaluating bids. GTC objects to any consideration of residual value 
simply because that factor was not specifically included as an evalua- 
tion factor. We agree with GTC in this regard ; however, present value 
calculations, as well as the “other cost factors,” were also not included 
in the solicitation as evaluation factors and, for the same reasons, 
should not be considered in bid evaluation. To permit bidders to 
compete on equal terms, the invitation must be sufficiently definite to 
permit the preparation and evaluation of bids on a common basis. 
Bidders cannot compete on an equal basis as required by law unless 
they know in advance the basis upon which their bids will be evaluated. 
36 Comp. Gen. 380 (1956). We have consistently held that if any 
factors other than bid price are to be considered in determining the 
low bidder, the IFB must advise bidders of such factors. AMF, /ne., 
B-179914, March 26, 1974, 74-1 CPD 144. Moreover, we point out 
that the proper time to have raised what GTC now considers to have 
been erroneous or incomplete evaluation factors was prior to bid open- 


i 
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ing, and GTC’s reliance on what it perceived to be included in bid 
evaluation other than bid price cannot be raised as a basis for bid 
protest after bid opening. Dunham-Bush, Inc., B-184537, January 14, 
1976, 76-1 CPD 25. Moreover, while OMB Circular A-76 expresses 
Executive Branch policy with respect to whether certain services 
should be provided in-house or purchased from commercial sources, 
that Circular is not applicable to the establishment of evaluation 
factors for the purpose of contract award. 

Finally, as we have noted earlier, while “follow-on” services was an 
evaluation factor, no estimates of the type and frequency of follow-on 
services were indicated in the IFB. Consequently, during the course 
of our own review of the bids, we were unable to determine how the 
VA arrived at the final evaluated prices. Moreover, no consideration 
was given to compounding the escalated costs which, it seems to us, 
would have yielded a truer picture of the costs the Government would 
ultimately be required to bear. Depending upon the type and fre- 
quency of follow-on services, the total evaluated prices could vary 
significantly. As evidence of this fact, various submissions by the 
parties on the subject and our own analysis came to differing conclu- 
sions with respect to which firm was the low bidder. 

It has been our position that, as a minimum, the basis of evaluation 
must be stated with sufficient clarity and exactness to inform each 
bidder prior to bid opening of objectively determinable factors from 
which the bidder may estimate within reasonable limits the effect of 
the application of such evaluation factors on his bid. Factors which 
are announced by representatives of the contracting agency at the 
time of or subsequent to the opening of bids violate the principle for 
the reason that they are not determinable by the bidder at the time 
his bid is being prepared. 36 Comp. Gen. 380, supra. 

We believe that the instant IFB was lacking in clear statement of 
objectively determinable factors. However, accepting the premise that 
the GTC “Plan A” was low for the purpose of this decision, and hav- 
ing concluded that the GTC low bid required payment contrary to 
law, we believe the protester was not prejudiced by what might other- 
wise be considered to be an ambiguous statement of bid evaluation 
factors. 

Moreover, we note that there is some question with respect to the 
effect of the Anti-Deficiency Act, 31 U.S.C. §§ 665, 712(a) on this 
procurement. The VA procured the telephone equipment under dele- 
gation from the General Services Administration (GSA) pursuant 
to the Federal Property Management Regulations part 101-35 (41 
C.F.R. part 101-35 (1976)). GSA has statutory authority which it 
delegates to Federal agencies to enter into contracts for public utility 
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services for periods not exceeding 10 years. 40 U.S.C. § 481(a) (8). 
Question, therefore, arises as to the V-A’s authority to lease telephone 
equipment, separate and apart from contracting for the utility service, 
on a long term basis. 

Unless it can be concluded that there is such statutory authority, ac- 
ceptance of any of GTC’s long term leasing plans would result in a 
violation of 31 U.S.C. § 665, which prohibits the entering into of con- 
tracts “in advance of appropriations made for such purpose, unless 
such contract * * * is authorized by law.” Thus, it may well be that 
VA was precluded from considering any of GTC’s proposed plans. 
On the other hand, we have been informally advised by GSA that it 
considers equipment necessary to deliver the utility service as being 
within the definition of utility services for the purpose of 40 U.S.C. 
481, supra. However, because we have concluded that the award to 
GTC in this case would be a violation of the advance payment statute, 
supra, it is not essential for the purpose of this decision to further 
consider the application of the Anti-Deficiency Act. 

The protest is denied. 


[ B-180486 J 


Compensation—Additional—Supervision of Wage Board Employ- 


ees—Conditions 


Decision in Billy M. Medaugh, 55 Comp. Gen. 1443 (1976) held that pay adjust- 
ment for General Schedule supervisor of wage board employee must be eliminated 
or reduced when conditions prescribed in 5 U.S.C. 5333(b) are no longer met. That 
holding is not to be implemented while Civil Service Commission reviews regula- 
tions to determine what regulatory modifications may be needed to implement the 
decision. 

In the matter of Billy M. Medaugh, pay adjustment for supervisor, 


November 17, 1977: 


We refer to our decision entitled Billy M. Medaugh, 55 Comp. Gen. 
1443 (1976) which concerned the claim of a General Schedule super- 
visor of a wage board employee for a retroactive wage adjustment. 
The decision held that Mr. Medaugh was entitled under the Back Pay 
Act (5 U.S.C. 5596) to a retroactive adjustment of his salary because 
of an administrative error by the employing agency in failing to com- 
ply with a mandatory agency regulation requiring the prompt identi- 
fication of Mr. Medaugh for the pay adjustment. In addition, we held 
that the pay adjustment for General Schedule supervisors of wage 
board employees authorized by 5 U.S.C. 5333(b) is conditioned on the 
continued supervision of the wage board employee, and is limited to 
the nearest rate of the supervisor’s grade which exceeds the higuest 
rate of basic pay paid to the supervised employee. We therefore con- 
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cluded that when these conditions are no longer met, as when the 
wage board employee is separated or reduced in pay, the adjustment 
previously granted to the supervisor must be eliminated or reduced, 
as required by the circumstances. This latter holding is the subject 
of the present action. 

Following the issuance of our decision in Medaugh, we discussed 
with the Civil Service Commission the appropriate means to imple- 
ment and administer that decision. It was agreed that agencies should 
be advised not to implement the latter holding of Medaugh while the 
Commission determines what modifications or additions to existing 
regulations might be needed. Pursuant to that agreement, on August 
11, 1977, the Civil Service Commission issued Bulletin No. 531-71, 
advising the agencies not to implement that portion of our decision 
in Medaugh concerning the reduction or elimination of the pay ad- 
justment prescribed in 5 U.S.C. 5333(b) for General Schedule super- 
visors of wage board employees. We hereby affirm our concurrence in 
that action. 

Our previous decision dated September 20, 1976, indicated that a 
settlement would be issued by our Claims Division concerning Mr. 
Medaugh’s claim. That settlement reflected retroactive payment of the 
adjustment only for a period when Mr. Medaugh supervised a wage 
board employee whose pay exceeded his own salary and made no 
adjustment after September 30, 1972. Mr. Medaugh’s initial claim, 
however, included notifications of personnel action (SF-50) and 
payroll change slips issued on June 19, 1973, in order to provide him 
with a retroactive wage adjustment without any downward modifi- 
vations. Presumably, from June 19, 1973, Mr. Medaugh has been paid 
at the proper grade and the appropriate step of that grade. Therefore, 
in accordance with the Commission’s Bulletin No. 531-71 our Claims 
Division will issue a further settlement in the amount found due under 
the corrective personnel actions processed by the agency on June 19, 


1973. 
[ B-190514 J 


Pay—Retired—Survivor Benefit Plan—Spouse—Post-Participa- 
tion Election Changes of Member 


A pre-Survivor Benefit Plan effective date retiree, who is unmarried with a de- 
pendent child on the first anniversary date of the Survivor Benefit Plan, may 
elect spouse coverage under the fourth sentence of 10 U.S.C. 1448(a) upon mar- 
riage after the close of the 18-month election period authorized under subsection 
3(b) of Public Law 92-425, as amended, notwithstanding fact that he could have 
elected coverage for his dependent child during that period and failed to do so. 
Compare B-187179, November 30, 1976. 
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In the matter of Lieutenant Colonel Donald K. Goss, USA, Retired, 
November 22, 1977: 


This action is in response to a letter dated July 19, 1977, from Chief, 
Accounting and Finance Division, Air Force Accounting and Finance 
Center, which was forwarded to this Office by letter dated October 20, 
1977, from the Directorate of Accounting and Finance, Headquarters 

Jnited States Air Force, concerning the propriety of making payment 
on a voucher in favor of Lieutenant Colonel Donald K. Goss, USAF, 
Retired, in the amount of $471.52, representing deductions from his 
retired pay for spouse coverage under the provision of the Survivor 
Benefit Plan (SBP), 10 U.S.C. 1447-1455, in the circumstances de- 
scribed. The request has been assigned Air Force Submission No. 
DO-AF-1276, by the Department of Defense Military Pay and Allow- 
ance Committee. 

The question presented is whether Colonel Goss was properly al- 
lowed SBP coverage for his spouse since he married her subsequent 
to the period for election and during that period had a dependent 
child for whom he could have elected coverage but did not do so. 

The submission states that the member retired from the Air Force 
on August 31, 1965, under the provisions of 10 U.S.C. 8911. On Sep- 
tember 21, 1973 (the first anniversary date of the SBP) and also on 
March 21, 1974 (the last date of the 18-month period granted by sub- 
section 3(b) of Public Law 92-425, approved September 21, 1972, 86 
Stat. 706, as amended, 10 U.S.C. 1448 note, for pre-SBP effective date 
retirees to elect into the Plan), he was unmarried, but he had a de- 
pendent child. Apparently the member chose not to elect SBP coverage 
for his dependent child because the child was approaching his 18th 
birthday. 

On October 2, 1975, the member remarried and on September 13, 
1976, elected SBP coverage for his new spouse. Based on that election, 
spouse coverage was established effective October 1, 1976. 

Doubt is expressed in the submission as to the validity of the election 
based on our decision B-187179, dated November 30, 1976. The sub- 
mission states that the decision in part seems to imply that a pre-SBP 
effective date retiree loses all rights to participate in the SBP if, on 
the first anniversary date of enactment of the SBP, he had either a 
spouse or a dependent child for whom he did not elect coverage. 

In decision B-189179, supra, we considered the effect of a pre-SBP 
effective date retiree’s failure to elect into the Plan within the pre- 
scribed period during which time he could have so elected. The facts 
in that case were that the member was married with a dependent child ; 
he was divorced after the first anniversary date of the SBP (Septem- 
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ber 21, 1973), but before the close of the 18-month option period and 
failed to elect coverage for the dependent child during that time. We 
held therein that where such a retiree could have participated and 
failed to timely elect available coverage, he may not thereafter elect 
such coverage in the absence of additional legislation to reopen the 
Plan to him. 

Under the provisions of subsection 3(b) of Public Law 92-425, 
supra, a pre-SBP effective date retiree who had a spouse or a de- 
pendent child on September 21, 1972, had the option of electing to 
participate in the Plan and had 18 months thereafter to so elect. For 
those pre-SBP effective date retirees who did not have a spouse or 
a dependent child, the fourth sentence of subsection 3(b) provided: 


A person who is not married or does not have a dependent child on the first 
anniversary of the effective date of this Act, but who later marries or acquires 
a dependent child, may elect to participate in the Plan under the fourth sentence 
of section 1448 (a) of that title. 


The fourth sentence of 10 U.S.C. 1448(a), as it relates to pre-BP 
effective date retirees, provides in pertinent part that : 


* * * a person who is not married * * * but who later marries, or acquires a 
dependent child, may elect to participate in the Plan but his election must be 
written, signed by him, and received by the Secretary concerned within one year 
after he marries, or acquires that dependent child.* * * 

In S. Rept. No. 92-1089, Committee on Armed Services, United 
States Senate, dated September 6, 1972, to accompany S. 3905, portions 
of which became Public Law 92-425, it is stated on page 2 that : 

The language in S. 3905 as introduced would not permit a member who was 
unmarried at the time of his retirement but who had dependent children to cover 


a spouse married after retirement. The committee version would permit such 
coverage. 


And on page 27 that: 


The committee revised the coverage for persons who are unmarried at retire- 
ment. It will permit an individual who is unmarried but had a dependent child 
at retirement to elect coverage for a spouse upon marriage after retirement. * * * 

In decision 54 Comp. Gen. 732 (1975), we noted that while the 
before-quoted language from the Committee Report on consideration 
of 10 U.S.C. 1448(a) did not specifically address itself to situations 
involving pre-SBP effective date retirees, they were being brought 
into the Plan generally on the same basis as post-SBP effective date 
retirees. On that basis we concluded that it was congressionally in- 
tended to permit any retired member who was not married at the time 
of his entry into the Plan but who had elected dependent children 
coverage, to expand that coverage for a later acquired spouse. 

Decision B-189037, September 30, 1977 (56 Comp. Gen. 1022), 
also involved a pre-SBP effective date retiree. The facts in that case 
showed that the member had a spouse and dependent children during 
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the 18-month period for subsection 3(b) participation; that he elected 
spouse coverage but not dependent child coverage; and that following 
the close of the period, he divorced and remarried, acquiring de- 
pendent stepchildren. On the question as to whether he might at that 
later time add coverage for those children we concluded that since 
he could have elected coverage for that class of beneficiary during the 
18-month period and failed to do so, he was precluded from so doing 
thereafter. 

From the foregoing, it is to be observed that the limitation involving 
elections on later marriages or acquisition of dependent children is 
based on the existence or non-existence of such potential survivors 
on the last date that such member could have elected into the Plan. 
The SBP law clearly provides for later election of coverage by either 
pre- or Post-SBP effective date retirees, only when the member had 
no spouse or no dependent child on the last date they could have other- 
wise elected into the Plan. It is our view that a member’s failure to 
elect SBP coverage for an eligible child should not preclude election 
of coverage for a later acquired spouse if there was no eligible spouse 
at the time his initial election of coverage was authorized. 

In the present situation, while the member at all times during the 
18-month option period had a dependent child, he was unmarried on 
the first anniversary date and on the last date of the 18-month period 
for subsection 3(b) participation. In accordance with the above it is 
our view that as a pre-SBP effective date retiree who was unable to 
elect spouse coverage under subsection 3(b) of Public Law 92-425, 
supra, because he did not have a spouse, may elect coverage based upon 
a later marriage, as authorized by the fourth sentence of 10 U.S.C. 
1448 (a), notwithstanding the fact that he could have elected coverage 
for his dependent child during the 18-month period and did not do so. 

Since the submission states that the member elected spouse coverage 
within the stipulated 1-year period following his marriage, none of 
the amounts deducted from his retired pay for that coverage is 
required to be refunded, assuming that such deductions made were 
otherwise correct. The voucher submitted with the request will be 
retained here. 


[ B-149986 J 


Compensation—Overtime—Day and Week Definitions 


In 42 Comp. Gen. 195 at 200 it was held, in regard to overtime of wage board 
employee under 5 U.S.C. 673¢e (now 5 U.S.C. 5544), that agency could regard any 
24-hour period as “day.” That holding is applicable to General Schedule employees 
since provisions of 5 U.S.C. 5544 and 5 U.S.C. 5542 are comparable. 
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Compensation—Overtime—Work in Excess of Daily And/Or 
Weekly Limitations 


In 82 Comp. Gen. 191 it was held that employees who worked two shifts which 
began within same 24-hour period in basic workweek could be paid fer 2 days’ 
work at basic rate. That decision is no longer to be followed since 5 U.S.C. 5542 
provides that hours in excess of 8 in day are overtime work. Therefore, Depart- 
ment of Agriculture employees whose workweek includes two shifts on Monday, 
0001 to 0830, and 2000 to 0430, are entitled to overtime compensation for hours 
worked in excess of 8 hours in 24-hour period agency treats as day. 
In the matter of the Department of Agriculture—overtime compen- 
sation—hours worked in excess of 8-hour day, November 23, 1977: 
This matter concerns a request for an advance decision by Mr. J. 
Paul Bolduc, Assistant Secretary for Administration, Department of 
Agriculture, concerning the impact of the overtime provisions of 5 
U.S.C. 5542 (Supp. I, 1971) on hours of duty which have been adopted 
for some of the Department’s employees. The workweek before us is as 
follows: 


Monday 0001 to 0830 
Monday 2000 to 0430 
Tuesday 2000 to 0430 
Wednesday 2000 to 0430 
Thursday 2000 to 0430 


The submission indicates that the Department considers that the 
employees involved work two shifts within a midnight to midnight time 
frame on Monday. It cites 42 Comp. Gen. 195 at 200 (1962) as author- 
ity to treat any 24-hour period as a day. In addition the submission 
points out that 32 Comp. Gen. 191 (1952) holds that where an em- 
ployee works two shifts within the same 24-hour period in the basic 
workweek, the employee may be paid for 2 days’ work at the regular 
rate of basic pay. 

In 42 Comp. Gen. 195, supra, concerning the interpretation of the 
word “day” as applied to overtime of wage board employees under 5 
U.S.C. 673¢ (now 5 U.S.C. 5544), we held that ordinarily the calendar 
day, midnight to midnight should be used. However, we also held that 
when that was not administratively feasible, the law permits any 24- 
hour period to be treated as a “day.” The provisions of 5 U.S.C. 5544 
are comparable to those in 5 U.S.C. 5542(a). B-163730, April 25, 1968. 
Thus, we would have no objection if the Department wished to adopt 
a 24-hour period other than midnight to midnight as a “day” now in 
effect with regard to the employees involved should they be under the 
General Schedule. 

Concerning entitlement to overtime, our decision 32 Comp. Gen. 191 
(1952) was issued when the overtime compensation provision for em- 
ployees under the General Schedule, 5 U.S.C. 911, now 5 U.S.C. 5542, 
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provided that hours of work in excess of 40 hours in a workweek would 
be overtime work. This entitlement to overtime compensation was ex- 
panded by the enactment of subsection 404(a), Public Law 89-504, 
July 18, 1966, 80 Stat. 297 which amended 5 U.S.C. 911 (now 5 U.S.C. 
5542(a)) to provide that hours of work in excess of 8 hours in a day 
would also be overtime. As amended, 5 U.S.C. 5542 (Supp. I, 1971) 
now provides in pertinent part as follows: 

(a) * * * hours of work officially ordered or approved in excess of 40 hours in 


an administrative workweek, or * * * in excess of 8 hours in a day, performed 
by an employee are overtime work * * * 


Accordingly, under 5 U.S.C. 5542 (Supp. I, 1971) employees are now 
entitled to overtime compensation for hours in excess of 8 hours within 
a day. Therefore, that part of 32 Comp. Gen. 191 which permits pay- 
ment of basic pay to employees working two shifts in 1 day is no longer 
to be followed. 

In the present case the Department has used the midnight to mid- 
night time frame as a day. Therefore, the employees of the Department 
who work both shifts on Mondays, 0001 to 0830 and 2000 to 0430, are 
entitled to overtime compensation for the hours which represent hours 
worked in excess of 8 hours in that day. 


[ B-189275 J 


Bids—Evaluation—Options—Price Omission 


Both invitation for bids’ (IFB) “Schedule” and “Storage Facilities” provisions 
clearly provided that Air Force might award under “storage credits” pricing op- 
tion notwithstanding lack of mention of pricing option in IFB clause entitled 
“Evaluation Factors For Award.” 


Bids—Evaluation—Costs—Storage-Time Related Costs—Not For 
Consideration—Not Listed In IFB 


Contrary to protester’s insistence, storage-time related costs could not be consid- 
ered as evaluation standards because they were not listed in IFB. 


Contracts—Protests—Timeliness—Significant Issue Exception— 
Lacking 


Protest against alleged solicitation defect is untimely filed under General Ac- 
counting Office’s Bid Protest Procedures notwithstanding protester’s asserted 
lack of knowledge of defect, and issue is not considered under exception as “‘sig- 
nificant” because it does not affect class of procurements. 


Bids—Evaluation—Disclosure of Evaluation Factors—Failure— 
Not Prejudicial to Protester 


Protester was not prejudiced by Air Force’s failure to disclose that award under 
“storage credits” pricing option might be decided, in part, by results of “storage 
credits” bids under other solicitations. Moreover, since Government could not dis- 
‘lose Government’s cost estimate of construction of storage facility to be built by 


storage creadltS, and giv 
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reasonableness of submitted bids by appropriate information, use of separate 
bidding results to determine award is not objectionable. Analogy is made to 
“stepladder” bidding procedure. 

Bids—Evaluation—Delivery Provisions—Information—Failure to 
Furnish 

Failure of selected bidder to quote early delivery dates under “storage credits” 
pricing option is not significant since blanks provided for insertion of dates 
applied only to ‘“‘non-storage credits” bidders and procuring agency did not need 
early delivery dates to evaluate bids. Further, IFB contained no indication of 
relative preference of bid depending on date of early delivery. Moreover, in 
absence of dates bidder is obligated to deliver at an indefinite date prior to re- 
quired delivery dates which is still most advantageous to the Government. 


In the matter of the Borg Warner Corporation, York Division, 


November 29, 1977: 


On June 7, 1977, a protest was received from Borg Warner Corpora- 
tion, York Division (York), against award of a contract to any com- 
pany other than York under IFB F40650-77-09022, issued by the De- 
partment of the Air Force for procurement of a “Brine Chiller Sys- 
tem” for the “Aeropropulsion Systems Test Facility” located at 
Arnold Air Force Station, Tennessee. York later specifically insisted 
that award should not be made to Carrier Corporation, the only other 
bidder under the IFB. 

Part II, Section E, of the IFB (the “Schedule’’) consisted of 2 pric- 
ing schedules. The first was a list of 8 bid items for each of which the 
bidder was required to insert unit and extended prices. The second part 
of the Schedule was called “storage credits” and was described as fol- 
lows in the IFB: 

The bidder offers to the Government the following credits for deletion of the 
requirement that items shall not be delivered earlier than a specified date in 
paragraph H-1—TIME OF DELIVERY and storage under the conditions spec- 
ified in paragraph F— of any or all items to be delivered hereunder. 
Immediately under this note 6 blank spaces were provided for bidders 
to insert storage credits for 6 of the 8 bid items. 

The required delivery schedule for each bid item was set forth under 
Section H-1 “TIME OF DELIVERY.” For the first 6 bid items it was 
expressed as a time period bracketed by early and late delivery dates. 
Bidders were to compute their prices on the assumption that delivery 
of the items could be made no earlier than the early date and no later 
than the late date unless bidders proposed “storage credits” as de- 
scribed below. 

Following the schedule of storage credits for bid items, this state- 
ment was listed: | 

The Government reserves the right to award a contract with or without the 


Storage credits whichever is deemed by the Contracting Officer to be in its best 
interests at the time of award. 
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Section F-4, STORAGE FACILITIES, of the IFB also provided: 


In the event the Government awards a contract at a price arrived at by deduct- 
ing the storage credits from the bid prices in Section E, the Contractor is au- 
thorized to deliver any or all of Item Nos. 1 through 6 at any time prior to the 
delivery schedule specified in Paragraph H-1. The Government agrees to receive 
and store until installation all items so delivered. * * * 


As of the date of bid opening (May 31, 1977) there had been an 
amendment to the IFB that affected the wording of Section H-1. Sec- 
tion H-1 as amended read, in pertinent part, as follows: 


H-1 TIME OF DELIVERY 

Delivery is REQUIRED by the Government in accordance with the following 
schedule : 

a. Two complete brine chillers * * * shall be delivered not earlier than 10 
March 1980 and not later than 8 June 1980. 

b. Two complete brine chillers * * * shall be delivered not earlier than 23 
April 1980 and not later than 22 July 1980. 

ce. Two complete brine chillers * * * shall be delivered not earlier than 3 
June 1980 and not later than 4 September 1980. 

d. The balance of all equipment under Items Nos. 1 through 6 shall be delivered 
not earlier than 17 July 1980 and not later than 18 October 1980. 


s + s * + a * 


Bids offering delivery of quantity under such terms or conditions that delivery 
will not clearly fall within the applicable REQUIRED delivery period specified 
above will be considered nonresponsive and will be rejected. However, the re- 
quirement that items shall not be delivered earlier than a specified date may be 
deleted pursuant to the STORAGE CREDITS provision under Section E—Sup- 
plies/Services and Price. If the bidder offers no other delivery schedule, the de- 
livery schedule stated above shall apply. 


BIDDER’S PROPOSED DELIVERY SCHEDULE 


a. Two complete brine chillers * * * shall be delivered 
b. Two complete brine chillers * * * shall be delivered 
ce. Two complete brine chillers * * * shall be delivered 


d. The balance of all equipment under Items Nos. 1 through 6 shall be de- 
livered 


In contrast to York’s bid which specified early delivery dates, Car- 
rier’s bid did not contain any early delivery dates in the “Bidders Pro- 
posed Delivery Schedule” provision of the Section H-1 IFB clause; 
nevertheless, Carrier proposed substantial “storage credits” for each 
of the items as noted below. 

York and Carrier submitted the following prices: 


Total Without With Storage 
Storage Credit Credit * 


$5, 079, 000 $5, 027, 000 
$5, 380, 485 $4, 625, 900 


Thus, York was the apparent low bidder without storage credit and 
Carrier, the apparent low bidder if the storage credit is considered. 
York’s bid was, however, declared nonresponsive immediately after 


* York’s total storage credit of $52,000 applied only to Item 1: Carrier’s total storage credit of $754,585 
was distributed among each of the 6 required items. 
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opening on the grounds that York filled in the “Bidder’s Proposed 
Delivery Schedule” with dates earlier than the early dates listed in 
the required schedule. When the Air Force announced its intention to 
award the contract to Carrier at the price with storage credit, York 
filed a formal protest here. 

York’s initial protest contended that: “The bid cannot legally be 
awarded except on the basis of * * * shipment in 1980, per specs. 
Storage credits cannot be used in determining the successful bidder.” 
York further explained : 


The base price was requested for delivery in 1980. Storage credits were also re- 
quested based on shipment prior to 1980. [Carrier’s] net price, based on deduct- 
ing storage credits from their base price, is lower than YORK’s net after storage 
credits. YORK’s base bid, however, is lower than Carriers base bid. YORK’s con- 
tention, is that the total cost to the government will be greater if [Carrier’s] 
“early delivery” date is accepted over YORK’s base bid. In other words, the total 
cost to the government for accepting and storing the equipment prior to 1980 will 
more than offset the difference between York’s “early shipment” net price and 
YORK’s on-time shipment base price, for shipment in 1980. 


York further contended that the Air Force improperly determined 
that its bid was nonresponsive for “provid[ing] shipping schedule 
dates on page 18 and 21 of the IFB.” 

Background of “Storage Credits” Provisions 

The Air Force has explained its reasoning for adopting the provi- 
sions in question, as follows: 


During the course of the industry briefings [preceding the issuance of the IFB] 
the potential bidders expressed unanimous support for a means to allow early 
* * * equipment delivery for purposes of assuring timely installation and produc- 
tion economy which could be passed on to the Government. This resulted in the 
adoption and insertion into the IFB of an early delivery storage credit provision 
to be allowed potential bidders (Clauses E and F-4). This early delivery credit 
storage provision allowed bidders to submit, as part of their bid, credits for the 
privilege of delivering the equipment as early as they desired. This provision was 
inserted on the premise that the Government would have to construct such tem- 
porary storage facilities at Arnold AFS since there are no Government storage 
facilities currently available * * *. The Government acceptance of the offered 
storage credit is predicated on the cost effectiveness of the bidders offerings. That 
is, the temporary facility would be constructed by the Army Corps of Engineers 
if the credits exceeded the probable costs of the storage facilities. It was recog- 
nized that the decision to accept storage credit bids and to construct the facilities 
could be based on the total of such bids for three separate solicitations to be 
opened within a short period of time of one another. The solicitation specifies 
that the Government reserves the right to award a contract with or without the 
storage credits, whichever is deemed by the contracting officer to be in its best 
interests at the time of award. * * * 


Further, Air Force reasoning as to why Carrier’s “storage credits” 
bid was considered advantageous has been provided by the contracting 
officer as follows: 


The net total bid of Carrier Corporation is the lowest bid received (regardless 
of the issue of responsiveness of the York bid). It offers storage credits (to permit 
early delivery) in the total amount of $754,585, which amount substantially ex- 
ceeds the Government’s estimate of costs of constructing temporary storage fa- 
cilities. * * * [I]f the amount of storage credits [is] determined by deducting 
the amount of the Carrier bid after credits from the amount of the York bid 
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[after] credits, the net difference [is still] $401,100. This amount when added to 
the credits offered under two other solicitations (F40650-77-09018 and F40650- 
77-09020) exceeds the Government estimate of costs for construction of storage 
facilities. Pursuant to ASPR 18-108.1 the amount of the Government estimate for 
the storage facilities may not be released prior to bid opening. However, the 
magnitude of the construction project may be described as between $100,000 and 
$500,000, pursuant to ASPR 18-109. 

York’s initial argument that award could not be made to Carrier 
based on its “storage credits” bid has since been expanded. The initial 
and expanded arguments may be summarized as follows: (1) The IFB 
did not in any way permit award to be made on the basis of storage 
credits for early delivery since the IF'B’s Section D, “Evaluation Fac- 
tors For Award,” clause does not mention a “storage credit” evalua- 
tion method but only that prompt payment discounts would not be 
considered; (2) Even if the IFB permits award to be made on the 
basis of storage credits for early delivery, Carrier’s “storage credit” 
bid is not low because the Air Force failed to evaluate the effect of 
storage-time related costs of the early-delivery Carrier items; (3) The 
IFB was deficient in failing to provide other “storage-time” related 
costs as evaluation factors; however, York did not perceive this de- 
ficiency until after bid opening; (4) The Air Force improperly used 
the bidding results of two other solicitations in deciding whether it 
was in the Government’s best interests to award under the “storage 
credits” pricing scheme; (5) Carrier’s “storage credits” bid did not 
contain early delivery dates and thus it was impossible to determine 
if the bid was actually more advantageous than York’s “non-storage 
credits” bid. 

The Air Force’s replies (keyed to the above-numbered arguments) 
to these positions are as follows: (1) Both the “Schedule” and the 
“Storage Facilities” provisions of the IFB clearly stated that the Air 
Force might award under a “storage credits” pricing option if it were 
in the interests of the Department to do so; (2) The Air Force could 
not consider the effect of “storage-time” related costs in evaluating 
bids because they were not mentioned in the IFB as costs that would 
be used in selecting the successful bidder; (3) This ground of protest 
relates to an alleged solicitation defect which, under GAO’s Bid Pro- 
test Procedures (4 C.F.R. § 20 (1977)), should have been protested 
before bid opening. Since it was not so protested, it is untimely raised 
and must be rejected; (4) (no reply since not raised until York com- 
mented on the Air Force protest report) ; (5) the Air Force was not 
interested in how early the end items would be shipped; thus the IFB 
did not require any bidder to provide information regarding how 
early he would deliver if given the opportunity under the “storage 
credits” award option. Based on its knowledge of the complexity of 
the equipment to be purchased, the Government concluded, prior to 
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issuance of the IFB, that temporary storage facilities could be con- 
structed earlier than any of the end items or components could be 
fabricated and delivered. Thus, Carrier’s failure to quote “storage 
credits” early delivery dates is of no importance. 


ANALYSIS 


We consider the Air Force’s positions on above-numbered arguments 
(1), (2), (3), and (5) to be correct except for position (5) with which 
we disagree in part. We offer the following additional comments which 
are also keyed to York’s above-numbered arguments. 

(1) The absence of a reference to the “storage credits” pricing op- 
tion in Section D, “Evaluation Factors For Award,” of the IFB is not 
significant in view of the clear notice of the option conveyed by other 
IFB provisions. 

(2) It is improper to use an evaluation factor for award which is not 
listed in a solicitation. Three D Enterprises, Inc., B-185745, February 
20, 1976, 76-1 CPD 117. 

(3) Since the alleged defect was clearly apparent in the solicitation, 
York’s alternative argument that it was not aware of the defect prior 
to bid opening is irrelevant. York’s additional argument that issue (3) 
should be considered within the “significant issue” exception (4 C.F.R. 
§ 20.2(c)) to the timeliness requirements of our Bid Protest Proce- 
dures because the “storage credits” pricing option is considered “novel” 
and “illegal,” does not support a “significant issue” finding because 
“sionificance”—insofar as bid protest issues are concerned—generally 
applies to issues affecting a class of procurements, unlike the case here. 
Singer Company, 56 Comp. Gen. 172 (1976), 76-2 CPD 481. 

(4) Although York is of the opinion that “[i]t seems a lot to ask 
bidders to allow their bids to be evaluated on the basis of [the] out- 
come of other bids” (a reference to the contracting officer’s position 
that the outcome of “storage credits” bid on other related solicitations 
prompted, in part, the decision to award on Carrier’s “storage credits” 
bid here), York in no way claims that it was prejudiced by the Air 
Force’s failure to disclose this part of the award scheme. Moreover, 
since an applicable procurement regulation prohibited the disclosure 
of the Government’s dollar estimate of constructing the storage fa- 
cility for any early-delivered items, bidders here could not have been 
told the precise dollar amount (that is, the Government’s estimate of 
the storage facility’s construction cost) that would have prompted 
selection of a storage credit option bid even if the general outlines of 
the Air Force’s intent to rely, in part, on the bidding results of other 
solicitations had been revealed. Further, we view the scheme as being 
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analogous to the “stepladder” method of bidding (described, for ex- 
ample, in Chemical Technology, Inc., B-187940, February 22, 1977, 
77-1 CPD 126), in which the Government reserves the right after bid 
opening to determine the lowest bidder by considering its then existing 
quantity requirements. Manifestly, under this analogous award scheme 
bidders are also unaware as to what extraneous factors will prompt 
the selection of the lowest bidder after bid opening. Given these facts 
and the clear right of the Government to determine the reasonableness 
of submitted bids by appropriate information, we cannot question the 
use of the other bidding results complained of here. 

(5) Carrier’s failure to quote “storage credits” early delivery dates 
otherwise obligates it under the wording of the IFB provisions in- 
volved to deliver at an indefinite time before the required delivery 
dates. We so conclude because it is our opinion that the blanks con- 
tained in the “Bidder’s Proposed Delivery Schedule” clause of the 
IFB were only for bidders to insert specific delivery dates within the 
“not earlier-not later” required delivery dates set forth in the IFB 
clause entitled “Time of Delivery.” Thus, Carrier’s “storage credits” 
bid effectively deleted the application of these two clauses to its bid. 
Moreover, Carrier’s “storage credits” bid is most financially advan- 
tageous under the IFB scheme, since the IF'B contained no indication 
that a “storage credits” bid would be considered more acceptable de- 
pending on the bidder’s precise early delivery dates. Therefore, Car- 
rier’s failure to quote early delivery dates is not objectionable. 

In light of our conclusions that Carrier’s lower-priced, “storage 
credits” bid is otherwise for acceptance, it is unnecessary to consider 
the responsiveness of York’s higher-priced bid without “storage 
credits.” 

Protest denied. 


[ B-189752, B-190222 J 


Contracts—Negotiation—Requests For Proposals—Restrictive of 
Competition 


Requirement in request for proposals (RFP) that hardware vendors must submit 
price for mandatory option for software conversion does not constitute unreason- 
able restriction on competition, because, despite allegation that hardware ven- 
dors are being forced into software field, RFP contained no restriction on 
subcontracting. 


Contracts—Negotiation—Evaluation Factors—Criteria—Mislead- 
ing, Ambiguous and Subjective—Allegation Without Merit 


Contention that evaluation criteria are misleading, ambiguous and subjective is 
found to be without merit, because, upon review, criteria adequately advise 
offerors of manner in which proposals will be evaluated and evaluation of pro- 
posals is essentially a subjective judgment, 
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Contracts—Negotiation—Competition—Prices—Ceiling 


Possibility that ceiling price on award under software solicitation will eliminate 
competition from software vendors, where purpose of ceiling price is to assure 
lowest total system cost to Government, does not outweigh requirement that 
Government obtain its needs at lowest total cost. 
Contracts—Negotiation—Competition—Incumbent Contractor— 
Competitive Advantage 


Competitive advantage of incumbent contractor need not be equalized where ad- 
vantage does not result from Government preference or unfair action. 


Contracts—Negotiation—Offers or Proposals—Unbalanced—De- 
termination—Criteria 


“Unbalanced Prices” clause in RFP, which was supplemented by list of three 
criteria which would be utilized to determine if proposal was unbalanced, com- 
plies with past General Accounting Office decisions that offerors should be ad- 
vised of standards or guidelines which will be employed in deciding whether 
prices are unbalanced. 

Contracts—Negotiation—Requests For Proposals—Ceiling Price— 
Failure to Disclose 


Failure to disclose amount of ceiling price which must not be exceeded for of- 
ferors under solicitation to be eligible for award is not objectionable because 
ceiling price is equivalent to Government estimate which will be used to decide 
reasonableness of prices submitted and there is no requirement that Government 
estimates be disclosed. 

Contracts—Negotiation—Offers or Proposals—Unbalanced— 
Determination—Utilization of Cost and Pricing Data 


Whether or not contracting officer has made determination under Federal Pro- 
curement Regulations 1-8.807-8(b) that there is adequate price competition, 
there is nothing objectionable in requiring cost and pricing data to be sub- 
mitted with proposals since cited regulation makes it discretionary with con- 
tracting officer as to when data will be requested and data will be utilized in 
deciding whether proposals are unbalanced. 

Contracts—Negotiation—Prices—Lowest Overall Cost to Govern- 


ment 


Where RFP excludes certain nonallowable software conversion efforts, which will 
be competed under separate procurement, protest that separate procurement may 
not result in lowest cost to Government is denied, since overall effect of separate 
procurements is to increase competition and thereby give Government best oppor- 
tunity for obtaining lowest cost. 


In the matter of the Burroughs Corporation, November 29, 1977: 


Burroughs Corporation (Burroughs) has protested the award of 
any contracts under request for proposals (RFP) Nos. 00-77-R-26 
and 00-77—-R-41 issued by the Department of Agriculture. 

RFP 00-77-R-26 is for the procurement of a computer system for 
the Department of Agriculture Kansas City Computer Center to re- 
place and consolidate the existing computer systems at the Kansas 
City and the St. Louis Computer Centers. RFP 00-77-R-41 is for 
the procurement of a computer system at Agriculture’s New Orleans 
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Computer Center. Since both protests filed by Burroughs involve the 
same grounds, they have been consolidated into this single decision. 

Both procurements employ a similar method of obtaining the hard- 
ware equipment and software conversion effort. An RFP is issued 
to hardware vendors for the hardware requirements of Agriculture. 
Also included in the RFP is a mandatory option for the software con- 
version effort which must be offered by the hardware vendors in order 
for their proposals to be determined acceptable. The software con- 
version must be separately priced from the hardware costs. Following 
the award under the RFP, which is based on technical acceptability 
and lowest overall cost for both hardware and software conversion, 
another solicitation is issued to software firms solely for the software 
conversion effort. After a technical review of the software proposals, 
either a separate award for the software is made under the second 
solicitation or the option is exercised under the first solicitation de- 
pending on the costs involved. A ceiling price for the software solici- 
tation is obtained by subtracting the low hardware vendor’s total 
system cost less its conversion cost from the second low hardware 
vendor’s total system cost. The separate software solicitation will be 
awarded only if the cost is less than the ceiling price obtained by 
the above formula. The ceiling price is not disclosed until after the 
software award. 

Burroughs’ first basis of protest is that the RFP’s utilize a new and 
unusual contracting technique which could have an adverse impact 
on Federal competitive bidding and on computer hardware and soft- 
ware vendors. In these procurements, both the hardware requirements 
and software conversion effort are mandatory items upon which a 
hardware vendor must submit a proposal. Burroughs argues that this 
method of procurement does significant violence to the traditional 
method of procuring computer services. By using this method, Agri- 
culture is forcing a hardware vendor into the software field in order 
to remain competitive. If a hardware vendor does not desire to become 
involved in software, the only option is to make a collateral arrange- 
ment with a software firm. Burroughs contends this result is contrary 
to Federal procurement law and regulations, both in letter and spirit. 

The reason for this procurement approach, according to the General 
Services Administration (GSA), which issued a Delegation of Pro- 
curement Authority (DPA) to Agriculture approving this manner 
of procurement, and Agriculture, is to assure the lowest total system 
cost to the Government. While it is unfortunate if certain hardware 
vendors forego competing in the procurement because of the manda- 
tory software portion, the inclusion of the requirement is not an 
unreasonable restriction on competition. Here, as will be discussed 
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infra, the Government is retaining the option as to whether purchas- 
ing the entire system from one firm or purchasing components from 
various suppliers offers the lowest cost to the Government. Moreover, 
there is no prohibition in the RFP’s forbidding hardware vendors 
from subcontracting the software portion of the procurement if they 
chose to do so. Accordingly, our Office has no objection to the require- 
ment that a hardware vendor must also offer to perform the software 
conversion effort. 

Burroughs cites a portion of a House Government Operations Com- 
mittee position paper, entitled “Basic Principles Governing, the Man- 
agement of P.L. 89-306,” to support its position that hardware 
vendors should not be required to propose a conversion effort. The 
cited portion states : 

Following the procedures prescribed by GAO and GSA in the USDA Kansas 
City procurement, vendors must be required to bid separately on software con- 
version. To further assist agencies in evaluating realistic software needs and 
software conversion costs, there is a need to support and adequately fund the 
Software Conversion Program * * *, By separating software procurement from 
hardware, the element of undue competitive advantage that might otherwise 


accrue to a hardware vendor of an in-place system would be eliminated. [Italic 
supplied. ] 


Burroughs asserts that the language, “vendors must be required to 
bid separately on software conversion,” should be interpreted to mean 


those vendors who choose to bid on software must be required to bid 
separately on the software conversion. Burroughs contends that real- 
istic software costs will not be obtained by forcing all hardware 
vendors to bid on conversion costs. 

We believe Burroughs’ position is a tortured interpretation of the 
clear meaning of “vendors must.” GSA and GAO obtained the same 
meaning from the phrase as Agriculture did and the congressional 
committee which issued the position paper was aware of this interpre- 
tation and has raised no objection to software being a mandatory 
option. 

Burroughs’ second basis of protest is that the evaluation criteria 
contained in the RFP’s are misleading and ambiguous. Paragraph 
G.7.7 of the RFP’s relating to software and data conversion states, 
in part, “The offer for software and data conversion will be part of 
the overall evaluation of this proposal.” In amendment A-09 to 
RFP -26, the following question was posed by an offeror and re- 
sponded to as follows by the contracting officer : 

QUESTION: 


7. It is our understanding that the technical evaluation section of the Con- 
version RFP (00—-77—-R-29), including its points structure, will not be included 
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in the final evaluation of the Hardware RFP (00-77-R-26). The result being 
that only the price of the Conversion will be evaluated. Furthermore, after the 
hardware award is made and the target system announced, the winning hard- 
ware vendor’s response will be evaluated again and at this time the technical 
evaluation, with its concurrent point structure, will be applied. Is this inter- 
pretation correct? 

ANSWER: 

7. It is the intent of the Government to fully evaluate the technical proposal 
of the OEM for conversion prior to award of the hardware RFP. A technical 
score will be assigned during the hardware evaluation for purposes of future 
evaluation under the conversion RFP. However, the score will not affect the 
award of the hardware RFP except that the conversion must be at an acceptable 
as is level. The price for conversion will be negotiated during overall negotiation 
of the hardware RFP. After award of the hardware RFP, the only area open to 
the OEM vendor is a price reduction of his offered cost for conversion. 


Burroughs states it desired further clarification of the evaluation 
criteria and filed a protest letter with the contracting officer concern- 
ing the criteria and was advised by the contracting officer that: 

1. The solicitation-evaluation criteria are stated on pages 14 and 15 of 
RFP-00-77-R-29. The conversion response to the hardware RFP must be in an 
“acceptable as is” condition by completion of negotiations and call for best and 
final. 

2. Only one set of evaluation criteria will be utilized in the two phases of the 
procurement. The criteria, as already stated, are stated on pages 14 and 15 of 
RFP-00-77-—R-29. 

Burroughs argues that the evaluation criteria contained on pages 
14 and 15 are totally subjective in nature and, while appropriate for 


the software portion of the procurement, clearly miss the benchmark 
evaluation of the hardware portion of the procurement, against which 
the industry is used to competing. 

The evaluation criteria contained in the RFP for software conver- 
sion, which were made a part of the hardware RFP, are as follows: 


SECTION D—EVALUATION AND AWARD FACTORS 

A. Evaluation 

1. Initial Review. Vendors’ proposals will be reviewed first to ascertain if they 
satisfy all stated requirements. Those proposals that meet all requirements will 
then be evaluated on the basis of a uniform selection criteria and weighting 
technique. 

2. Two-Phase Evaluation. Proposals will be evaluated in two phases, the first 
on technical and experience factors. The second on the results of Phase I evalu- 
ation and on cost. Only those proposals which are judged to be technically 
qualified in Phase I evaluation will be further evaluated under Phase IT. 

3. Relative Values. Points have been assigned to the selection criteria on Phase 
I evaluation. During the evaluation process a score will be developed for each 
proposal by each member of the selection committee. The evaluation process will 
include a review of each offeror’s proposal and a personal interview, if such 
interview is deemed to be necessary by the Government. 

B. Phase I Evaluation 1 100 Points 

1. Personnel Qualifications 30 Points 
1.1. Relative experience of the team—25 points 
1.2. Mix of skills of proposed personnel—5 points 
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. Hexperience of Firm and Corporate Management 15 Points 
2.1. Degree of general corporate experience—5 points 
2.2. Level of management participation—5 points 
2.3. Quality, extent, depth, and variety of prior experience—5 points 

. Technical Approach to the Statement of Work 40 Points 
3.1. Degree of use of conversion aids proposed—10 points 
3.2. Conceptual soundness of approach—15 points 
3.3. Schedule and plan to implement the approach—10 points 
3.4. Use of project management techniques—®5 points 

4. Responsiveness and thoroughness of Proposal 15 Points 

4.1 Responsiveness and thoroughness of proposal—5 points 
4.2. Innovative approaches in proposal—10 points 

C. Call For Best and Final Offer. All offerors who pass Phase I evaluation will 
be requested to furnish a ‘Best and Final” cost figure for the proposal. Upon re- 
ceipt of the “Best and Final” price, the Government will proceed to Phase II 
evaluation. 

D. Phase II Evaluation. Each successful offeror submitting a “Best and Final” 
offer will have his proposal evaluated using a formula assigning 50 percent weight 
to the technical portion (Phase I) and 50 percent weight to the cost portion of 
the proposal. Using the lowest proposal cost as base, the offeror receiving the 
highest weighted score in Phase II evaluation will be eligible for award pending a 
preaward survey, if deemed necessary by the Government, and a positive determi- 
nation of responsibility by the Contracting Officer. 

Regarding the contention that the evaluation factors are totally 
subjective, our Office has always recognized that the evaluation of pro- 
posals is essentially a subjective judgment. 52 Comp. Gen. 198, 209 
(1972), and Decision Sciences Corporation, B-182558, March 24, 1975, 
75-1 CPD 175. Further, we find that the statement in the RFP in para- 
graph G.7.7 and the answer to question 7 in amendment A-09 ade- 
quately advised offerors of the manner in which their proposals would 
be evaluated. When a hardware vendor submits its proposal, the soft- 
ware portion of the proposal will be evaluated in accordance with the 
above criteria. However, the score arrived at following this evaluation 
is not utilized in determining the successful hardware vendor. An of- 
feror’s software proposal must be technically acceptable (at an “ac- 
ceptable as is” level) to be eligible for award consideration. The hard- 
ware award is made to the offeror with technically acceptable hard- 
ware, determined during a benchmark demonstration, and software 
who offers the lowest total system cost. Then, during the evaluation of 
the software RFP, the successful hardware vendor’s software score, 
arrived at during the evaluation under the first RFP, is used to compute 
the 50-percent technical and 50-percent cost award formula to deter- 
mine if the software conversion option under the hardware contract 
should be exercised. 

Upon our review, we conclude that the RFP adequately advises of- 
ferors of the evaluation factors to be employed and the manner in 
which the successful offerors will be selected. National Health Services, 
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Inc., B-186186, June 23, 1976, 76-1 CPD 401, the decision cited by 
Burroughs for the proposition that offerors must be advised of the 
evaluation factors to be used, is distinguishable from the instant fact 
situation. In the procurement considered in the cited decision, the 
agency only advised offerors that award would be based on “price and 
other factors” and the solicitation did not contain detailed evaluation 
criteria similar to that quoted above. 

Next, Burroughs argues that the ceiling price on the possible award 
of the second or software RFP will effectively eliminate any meaning- 
ful participation by technically competent software vendors. The ceil- 
ing price, as noted above, is the difference between the successful hard- 
ware vendor’s total system cost (hardware and software) less the cost 
of software conversion and the next low offeror’s total system and 
award will be made under the second solicitation only if the cost is be- 
low the established ceiling price. Burroughs states that since conver- 
sion prices must be evaluated in the fifth month of the cost evaluation 
model (thereby incurring a high present value factor), Agriculture is 
encouraging hardware vendors to understate their true conversion 
costs or bury them in the hardware portion of the proposals. These 
factors, contends Burroughs, could lead to an unreasonably low ceiling 
price which would necessitate rejection of otherwise valid software 
proposals and, therefore, would be unreasonably restrictive of compe- 
tition. 

Interrelated with the above basis of protest are two more separate 
‘gases which must be considered together with the ceiling price argu- 
ment. 

First, Burroughs states that the RFP gives an unwarranted advan- 
tage to the incumbent contractor because the incumbent’s conversion 
cost will be substantially lower than any other hardware vendor’s. Be- 
-ause the incumbent could show the Government that little or no cost 
would be involved in conversion, subsequent offers by the software in- 
dustry against the resulting ceiling price would be an academic exer- 
cise. 

Secondly, Burroughs argues that the unbalanced price criteria con- 
tained in RFP-26 and in the answer to question 63 in amendment A-— 
08 are misleading and confusing to offerors and emasculate the concept 
and understanding of “unbalanced bidding.” The RFP contained the 
following clause at paragraph B.9.3 relating to unbalanced offers: 
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B.9.3 Unbalanced Prices 


An offer which is unbalanced as to prices for the basic and optional quantities 
may be rejected. An unbalanced offer is one which is based on prices significantly 
less than cost for some systems and/or items and prices which are significantly 
overstated for the other systems and/or items. In determining an offer which is 
unbalanced as to prices, the Government will evaluate separate charges, if any, 
which the Government will incur for failure to exercise the options. 

Question 63 and the answer were as follows: 

QUESTION : 

63. How will you determine a proposal to be unbalanced? 
ANSWER: 

63. A proposal will be measured as being unbalanced by applying three cri- 
teria: (a) the Government estimate; (b) the historical data submitted by the 
vendors (conversion only) ; and (¢c) the competitive range established by all the 
vendors. 

(a) The Government has established an estimate for the performance of the 
conversion effort. Significant deviation from this estimate will be a reason for 
deeming a proposal unbalanced. 

(b) The historical data submitted by the vendor for conversion will reflect 
labor rates, overheads, G&A, and other costs incident to the performance of work. 
Should a vendor drastically reduce a negotiated price without technical support 
for such reduction he may have his proposal declared unbalanced. 

(c) The competitive range is effectively established by the various vendor- 
participants in the RFP. If a vendor has a significant deviation from the estab- 
lished competitive range for unit as well as total] cost the proposal may be de- 
clared unbalanced. 

One, two or all three factors may be utilized in determining a proposal to be 
unbalanced as to prices. 

Burroughs argues that vendors do not know if the above three 
criteria relate to unbalancing between the hardware and software pro- 
posals or within the hardware and software proposals. Burroughs con- 
cludes by stating that it does not see any relation between the three 
criteria announced in question 63 and determining unbalancing as be- 
tween “prices and optional quantities” addressed in paragraph B.9.3. 

Initially, the purpose of the ceiling price formula is to avoid the 
possibility of separate awards being made under the two solicitations 
at a total system cost which exceeds the second low hardware vendor’s 
total system cost under the first RFP. While Burroughs argues that the 
ceiling price will eliminate competition from software vendors, we do 
not find this factor to outweigh the requirement that the Government 
obtain its needs at the lowest total cost. See Martin & Turner Supply 
Company, 54 Comp. Gen. 395 (1974) , 74-2 CPD 267. 

Regarding the contention that by evaluating the conversion prices 
in the fifth month of the cost evaluation model, resulting in a high 
present value factor, the Government is encouraging the understate- 
ment of conversion costs, we believe this is based on erroneous informa- 
tion. In amendment A-09 to RFP -26, the contracting officer in re- 
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sponse to question No. 3 regarding the date to be used for price pro- 
posal evaluation stated : 


* * * the conversion portion of the solicitation will be evaluated in Month 1 
of the system life. * * * 


Our Office has often recognized that firms may enjoy a competitive 
advantage by virtue of their contract incumbency. As long as the ad- 
vantage does not result from Government preference or unfair ac- 
tion, there is no requirement for equalizing competition by taking into 
consideration these types of advantages. See Kay and Associates, In- 
corporated, B-187521, March 4, 1977, 77-1 CPD 163, and Aerospace 
Engineering Services Corporation, B-184850, March 9, 1976, 76-1 CPD 
164. We have found no evidence of preference or unfair action in the 
instant procurements. 

Concerning Burroughts’ allegation relating to unbalancing of pro- 
posals, we believe the unbalancing clause relates to both examples 
given by Burroughs in its protest. The hardware proposal must be 
balanced between the hardware, support, maintenance and various 
special plans offered and the software proposal likewise balanced. Also, 
the hardware and software proposals must be balanced between them- 
selves. In other words, all items offered must carry their share of the 
cost. 

As to the unbalancing clause itself, we believe it sufficiently advises 
offerors as to the criteria to be employed in judging whether a proposal 
is unbalanced. In past decisions of our Office, we have stated that 
merely advising bidders or offerors that unbalanced proposals will 
be rejected does not adequately inform offerors of the standards or 
guidelines which will be utilized in reaching such a decision. Without 
such guidelines, any determination by an offeror in preparing its pro- 
posal would necessarily be subjective in nature rather than objective. 
See Mobilease Corp., 54 Comp. Gen. 242 (1974), 74-2 CPD 185; 
Standard Services, Incorporated, B-182294, April 8, 1975, 75-1 CPD 
212; and Burroughs Corporation, 56 Comp. Gen. 142 (1976), 76-2 
CPD 472. The three guidelines or criteria stated in response to ques- 
tion 63 adequately comply with the above requirement. 

With regard to Burroughs’ concern that the incumbent could sub- 
mit a low conversion cost, under the above criteria (particularly his- 
torical data), the incumbent, as well as other offerors, will have to 
justify the amount shown for conversion or risk being rejected as un- 
balanced. 


Burroughs has raised several additional grounds of protest in rela- 
tion to RFP’s -41 and -44 for the New Orleans Computer Center. 
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Burroughs argues that RFP —44, the software solicitation, does not 
advise software vendors that they are competing with the hardware 
vendor’s proposal under RFP -41, that a ceiling price exists and what 
that price is. Agriculture has advised that when the award is made 
under RFP -41 for the hardware, an amendment will be issued to RFP 
44 advising the software vendors of the targeted system and of the 
ceiling formula to be used. The manner in which the ceiling price is 
arrived at will be explained; however, the amount of the ceiling will 
not be disclosed. To disclose the ceiling price would result in an auc- 
tion under the software solicitation according to Agriculture. 

Therefore, software vendors will be advised of the ground rules of 
the solicitation. As concerns the failure to reveal the amount of the 
ceiling, we do not believe this is required. In effect, the ceiling price 
will be utilized by Agriculture to determine the reasonableness of the 
prices offered under RFP -44 much the same as a Government esti- 
mate. There is no requirement for the Government to disclose this 
type of information and, in some instances, disclosure of a Govern- 
ment estimate is prohibited specifically. See, for example, section 18- 
108 of the Armed Services Procurement Regulation (1976 ed.). See 
also Nicolai Joffee Corporation (Reconsideration) , 56 Comp. Gen. 230, 
238 (1977), 77-1 CPD 9. 

Burroughs objects to the requirement that the hardware vendors 
must submit cost detail breakdowns for their conversion proposals 
because this information is not required by section 1-3.807-3(b) of 
the Federal Procurement Regulations (1964 ed. amend. 138) where 
there is adequate price competition and that the requirement puts 
an unwarranted burden on the offerors. FPR § 1-3.807-3(b) states 
that cost and pricing data need not be obtained where the contracting 
officer determines in writing that there is adequate price competition. 
Whether or not the Agriculture contracting officer has made such a 
determination, the cost and pricing data can still be requested since 
the cited regulation makes it discretionary with the contracting officer 
and the data will be utilized to determine whether proposals are un- 
balanced. Therefore, we see nothing objectionable in requiring the 
data. 

Burroughs also questions the exclusion from the software RFP of 
nonallowable conversion costs and including only allowable conver- 
sion costs. The allowable conversion costs are those involving high 
level (COBOL or FORTRAN) language conversion and the non- 
allowables are the conversion efforts to other than high level languages. 
Burroughs argues that these nonallowables will be procured under a 
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third solicitation and, therefore, because of this third procurement, 
the system may not be procured at the “lowest total cost.” 

Nonallowables were excluded from the software solicitation to en- 
hance competition and remove an unfair advantage which the in- 
cumbent would have because of vendor unique languages in existing 
programs. By restricting the software proposals to high level stand- 
ard languages, more firms are able to compete for the software award. 
By obtaining more competition for the system, the Government has 
the best opportunity for obtaining the lowest system cost. We recog- 
nize, however, that treating the nonallowable conversion effort in this 
manner may not result in the lowest overall cost to the Government. 
This situation is analogous to instances where agencies have decided 
not to consider the cost of changing contractors in evaluating pro- 
posals, which we have found to be within the agency’s discretion. 49 
Comp. Gen. 98 (1969) and 50 7d. 637 (1971). Therefore, and since the 
overall effect will be to increase the competition and to obtain for the 
Government the resulting benefits, we do not find the treatment of 
the nonallowable conversion effort to be objectionable. 

Accordingly, our Office has no objection to the procurement method 
being utilized by Agriculture and Burroughs’ protest is denied. 


[ B-189345 J 


Bids—Late—Transmission By Other Than Mail—Improper Gov- 
ernment Action 


Commercial carrier attempted to deliver protester’s bid to office designated in 
invitation for bids for receipt of hand-delivered bids. Government personnel di- 
rected carrier to deliver bid to Central Receiving Warehouse instead and, conse- 
quently, bid was “late.” Since bid was late due to improper Government action, 
and protester’s bid was in Government hands before bid opening, protester’s hid 
Was properly for consideration. 


In the matter of Scot, Incorporated, November 30, 1977: 


By letter dated June 10, 1977, Scot, Incorporated (Scot), protested 
the rejection as late of its bid submitted in response to invitation for 
bids (IFB) No. DAAH01-77-B--0115. IF B-0115 was issued by the 
United States Army Missile Materiel Readiness Command (MIR- 
COM) on April 16, 1977. The IFB specified that bids would be re- 
ceived in Room A-148, Building 4488, at the Redstone Arsenal in Ala- 
bama until “1300” (1 p.m.) “CST” (Central Standard Time), May 
20, 1977. 
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Scot’s bid was properly addressed and identified as a bid. The bid 
number, opening date and time, and delivery destination were on the 
wrapper. The bid was delivered by Federal Express, a commercial 
carrier, to Building 8022 at the Redstone Arsenal at 10:20 a.m. on 
May 20, 1977. Apparently, the carrier attempted to deliver Scot’s bid 
to Room A-148, Building 4488, but was not permitted to do so. In- 
stead, Government personnel directed the carrier to deliver the bid 
package to Building 8022, the Central Receiving Warehouse. The 
Government personnel were acting in accordance with MIRCOM 
Regulation No. 55-13(J), paragraph 5.b., which states: 

Internal Security Division, RASA, will direct all commercial carriers to Stor- 

age Branch, Supply and Transportation Division receiving area, Building 
8022 * * *, 
According to the contracting officer, the bid was forwarded from the 
warehouse through normal channels to the office designated in the 
IFB for receipt of bids. Scot’s bid was not received in that office until 
May 24, 1977—4 days after bid opening. Scot’s bid, therefore, was a 
“late bid” as it was received in the designated office after the time set 
for opening, Armed Services Procurement Regulation (ASPR) § 2- 
303.1 (1976 ed.). On that date, Scot was advised by telephone that its 
bid was late, and could not be considered for award. Scot formally 
protested this decision in a letter to the contracting officer dated June 
2, 1977. The contracting officer denied the protest on June 8, 1977, 
whereupon Scot requested review by our Office. 

The contracting officer’s disallowance cf Scot’s bid was based on 
ASPR § 7-2002.2 (1976 ed. as amended by DPC 76-7, April 29, 
1977). That regulation provides in pertinent part : 

LATE BIDS, MODIFICATIONS OF BIDS OR WITHDRAWAL OF BIDS 
(1977 APR) 

(a) Any bid received at the Office designated in the solicitation after the exact 
time specified for receipt will not be considered unless it is received before award 
is made and either: 

(i) it was sent by registered or certified mail not later than the fifth calendar 
day prior to the date specified for the receipt of bids (e.g., a bid submitted in 
response to a solicitation requiring receipt of bids by the 20th of the month must 
have been mailed by the 15th or earlier) ; or, 

(ii) it was sent by mail (or telegram if authorized) and it is determined by 

the Government that the late receipt was due solely to mishandling by the Goy- 
ernment after receipt at the Government installation. 
Since Scot’s late bid was delivered by commercial carrier, and not sent 
by mail, the contracting officer determined that it could not be con- 
sidered for award even though it was low, as neither of the above 
exceptions applied. 
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Scot protests the contracting officer’s determination on the ground 
that the Government’s failure to permit the carrier to deliver Scot’s 
bid to the office designated in the IFB placed the responsibility for its 
delivery on the Government. Scot believes that since its bid was in the 
Government’s hands prior to the time set for bid opening, it should 
not be penalized for the Government’s failure to deliver the bid to 
the bid office on time. 

The question as to whether late bids delivered by commercial carrier 
are rendered ineligible for consideration by late bid provisions such as 
ASPR § 7-2002.2 has been dealt with by our Office previously. The 
Army contends that its action was proper under our holding in 
Federal Contracting Corp., et al., 54 Comp. Gen. 304 (1974), 74-2 
CPD 229. In that case, the IFB set April 11, 1974, as the bid opening 
date and included a “late bid” clause similar to ASPR § 7-2002.2. It 
advised bidders to either mail their bids to a particular address at 
McClellan Air Force Base or to handearry them to Room 245 of Base 
Building 200. The bid of Taylor Air Systems, Inc. (Taylor), was 
addressed to Base Procurement, but was delivered by REA Air Ex- 
press to the Central Receiving Office of the Base on April 4. It was not 
received by the contracting officer until April 12. In view of the fact 
that Taylor’s bid had been in the hands of base personnel for 1 week 


prior to bid opening, the contracting officer concluded that the bid’s 
lateness was due to Government mishandling after its receipt. Conse- 
quently, the bid was accepted for award. In reviewing the contracting 
officer’s determination, we stated, 


The general rule followed by our Office is that the bidder has the responsibility 
for the delivery of its bid to the proper place at the proper time. Exceptions to 
the rule requiring rejection of late bids may be permitted only in the exact 
circumstances provided for in the invitation. While application of the rule here 
may be harsh, [the “Late Bid” clause] * * * allows consideration of a late bid 
only when the bid was sent by mail. * * * 

a” * * * * * ” 


Inasmuch as the Taylor bid was sent by commercial carrier rather than by 
mail, consideration of the Taylor late bid for award would not be proper. B- 
138148, December 24, 1958 ; B-144842, March 10, 1961 ; Matter of Rocket Research 
Corporation, B-179405, January 24, 1974. 

Similarly, in Defense Products Company, B-185889, April 7, 1976, 
76-1 CPD 233, we declared ineligible for award a late proposal which 
had been delivered by a commercial carrier to the procuring activity's 
Mail Services Branch, instead of to the office designated in the IF'B 
and to which the proposal package was addressed. The proposal 
was delivered to the Mail Services Branch 21% hours before closing 
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time, but was not delivered to the designated office until the next day. 
Noting that the “Late Proposal” clause of the solicitation allowed 
consideration of a late proposal only when it had been sent by mail, we 
stated, 

* * * Since the proposal was sent by commercial carrier rather than by mail, 

consideration of the late proposal for award would not be proper in any event. 
[Citations omitted. ] 
For similar cases, see Social Engineering Technoloqu. Inc., B-187194, 
April 5, 1977, 77-1 CPD 234; Greer Hydraulics, Inc., B-182826, 
April 22, 1975, 75-1 CPD 249; Rocket Research Corporation, B- 
179405, January 24, 1974, 74-1 CPD 28. 

However, the instant case is distinguishable from the previously 
cited cases in that the Federal Express delivery-person did attempt to 
deliver Scot’s bid package to the office designated for the receipt of 
hand-carried bids, but was prevented from doing so by base person- 
nel, whereas in the cited cases the carriers apparently delivered the 
bids to the wrong offices on their own initiative. The contracting of- 
ficer has stated that this action was mandated by MIRCOM regula- 
tion No. 55-13(J), paragraph 5.b. While that regulation requires In- 
ternal Security Division personnel to direct all commercial carriers 
to the Supply and Transportation Division receiving area in Building 
8022, it does not mandate actual delivery of the bid package to that 
Division. In fact, paragraph 5.a. of the regulation provides: 

a. Supply and Transportation Division * * * will: 

(1) Operate a Central Control Point to which all commercial carriers (except 


in situations not relevant here) will report prior to delivery of freight to any 


military activity on the installation. : — 
(2) Examine carrier documentation to determine the appropriate receiving 


activity for each shipment. we : . 
(3) * * * Direct the carrier to the appropriate receiving location for ship- 
ments consigned to (an accountable property officer other than the Supply and 

Transportation Division. ) 
* * * * * * * 


(4) Unload the material for later delivery or direct the shipment to the appro- 
priate receiving area and provide in-checker, equipment and labor to unload 
the shipment, as required, when material is marked for delivery to an activity 
not having an APO. [Italic supplied. ] 

These provisions indicate that commercial carriers can deliver ship- 
ments to other activities on the Base, after first reporting to Building 
8022. The regulations do not mandate delivery of bid packages to 
j ] OUZZ. sc rs é 5 3 . 3 ‘ 3 SS c ] s c 
Building 8022. Scot’s agent, the Federal Express carrier, could have 
been directed to deliver the bid package to the designated office. The 
failure of the carrier to deliver Scot’s bid to the designated office 
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was thus attributable to Government action. In this connection, we 
have stated, 

* * * A hand-carried bid which is received late may be accepted where bid 

lateness was due to improper Government action and consideration of the late 
bid would not compromise the integrity of the competitive bid system. See 
Avantek, Inc., 55 Comp. Gen. 735, 739-740 (1976), 76-1 CPD 75, and cases 
cited therein. 
Resolution of this protest thus depends on whether the action of 
Government personnel in preventing the carrier from delivering the 
bid to Building 4488 constituted improper action and whether con- 
sideration of Scot’s bid would “compromise the integrity of the com- 
petitive bid system.” 

The term “improper action” as it relates to late hand-delivered bids 
was recognized in 34 Comp. Gen. 150 (1954). In that case, a bid for 
a contract to supply dairy products to a naval installation was delivered 
by the bidder to the bid opening officer 3 minutes after the time set 
for bid opening. The bid was received prior to the opening of any other 
bid and after it had been taken to the normal bid deposit area. Evidence 
indicated that the bid’s lateness was attributable to an “extraordinary 
delay” caused by Government personnel. In view of these circum- 
stances, the bid, although technically “late,” was deemed eligible for 
award. In this case, Scot’s representative was confronted with more 
than an “extraordinary delay.” The carrier was simply not permitted 
to deliver the bid to the designated office. 

In Fredericks Rubber Co., 51 Comp. Gen. 69 (1971), the IFB pro- 
vided that hand-carried bids would be received in the depository 
located in “Receptionist’s Desk, 2nd Floor, Building 12.” One month 
prior to issuance of the IFB, however, the bid box had been moved 
from the receptionist’s desk to the bid room. Trenton Textile’s repre- 
sentative, upon approaching the desk, was directed to place its bid in 
the bid box at the end of the hall. Due to the vagueness of the reception- 
ist’s directions, Trenton’s representative placed its bid in the wrong 
box. Trenton’s bid was not discovered until after the other bids were 
opened. We stated, 


The representative of Trenton Textile may not have exercised the best judg- 
ment when he deposited the bid in an open box not identified as a bid depository 
but it appears that the Government, and not the bidder, should be considered to 
be primarily responsible for the mistake which occurred. The invitation pro- 
vided, and the bidder had every right to expect, that the bid box would be located 
* * * on the receptionist’s desk * * *. The bid was hand-carried to the desk more 
than 2 hours prior to the time set for the opening of bids, and it would seem 
unreasonable to conclude that the bidder did not comply with the terms of the 
invitation so far as concerns the matter of submitting hand-carried bids. 51 
Comp. Gen. at 71 (1971). 


Finding that there was no evidence that Trenton had altered its bid 
after the other bids were opened, we found consideration of the Tren- 
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ton Textile bid consistent with the determination made in 34 Comp. 
Gen. 150, supra. 

In the instant case, the IFB provided that bids could be hand- 
delivered to Room A-148, Building 4488. The IFB did not indicate 
that restrictions existed as to those persons permitted to hand-deliver 
bids. In the absence of such notice, Scot could reasonably anticipate 
that its agent, the Federal Express carrier, would be permitted to 
deliver its bid to the designated office. Base personnel prevented the 
carrier from so doing, however, and the carrier was forced to deliver 
the bid package to Building 8022. As in Fredericks, supra, Scot’s 
representative attempted to comply with the terms of the IFB but 
was unable to do so because of improper Government action. 

Scot’s bid was received 2 hours and 40 minutes prior to bid open- 
ing, and has been in the Government’s possession since that time. Scot 
has not had the opportunity to alter its bid so as to acquire an ad- 
vantage over other bidders. As we stated in J & F Construction Com- 
pany Incorporated, 55 Comp. Gen. 1340, 1342-1343 (1976), 76-2 CPD 
139: 


We believe, however, that strict and literal application of the regulation should 
not be utilized to reject a bid where to do so would contravene the intent and 
spirit of the late bid regulations. The regulations are intended to insure that 
late bids will not be considered if there exists any possibility that the late bidder 
would gain an unfair advantage over other bidders. In Hydro Fitting Mfg. 
Corp., 54 Comp. Gen. 999 (1975), 75-1 CPD 331, * * * we stated: “The purpose 
of the rules governing consideration of late bids is to insure for the Government 
the benefits of the maximum of legitimate competition, not to give one bidder a 
wholly unmerited advantage by over-technical evaluation of rules.” * * * 

We therefore believe that, in view of the circumstances leading to 
the late receipt of Scot’s low bid and the fact that Scot has acquired 
no advantage over other bidders, Scot’s bid should have been con- 
sidered for award. 

In view of the foregoing, the protest is sustained. 

Nevertheless, we do not believe remedial action is feasible in view 
of the impact termination of the contract would have on the military 
readiness posture of the United States. In this connection, it is re- 
ported that these replacement actuators are scheduled for delivery so 
as to coincide with the expired “shelf-life” actuators in missiles to 
prevent them from becoming nonoperational. Further, it is reported 
that the actuators are to be supplied as Government-furnished equip- 
ment under another contract and any slippage in delivery could result 
in the assessment of liquidated damages under that contract. 

However, we would consider a claim for bid preparation costs if 


submitted and properly documented as to the amount, 
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